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Current Topics. 


Viscount Dunedin. 

Wir the death of ViscouNT DUNEDIN on 21st August at the 
age of ninety-two, one of the last links with the peaceful Victorian 
era has disappeared from the scene. <A notable feature of his 
early life was his friendship with Robert Louis Stevenson, with 
whom he was called to the Scottish Bar on the same day in 1874. 
Later he lent that great writer his profound legal erudition in the 
composition of the ‘‘ Weir of Hermiston.”’ 'To the end of his life 
he enjoyed a perennial youthfulness of spirit, and was as proud 
of his claim to be the first Cambridge undergraduate to ride a 
bicycle and the first member of Parliament to ride one into 
Palace Yard, as he had a right to be of any other feature of his 
long and distinguished career. In 1890 he became sheriff of 
Perthshire, in 1891 he took silk and became Solicitor-General for 
Scotland and member of Parliament for Buteshire, and in 1896 
he became Lord Advocate, and held that office until 1903. On 
the death of Lord Kinross in 1905 he became Lord Justice 
General of Scotland and Lord President of the Court of Session. 
In 1913 the passing of an Appellate Jurisdiction Act, permitting 
the appointment of two additional Lords of Appeal, brought his 
promotion to the House of Lords, from which he retired in 1932. 
His judgments have been among the most quoted of the judgments 
in that court. This was due to his ability to express a broad 
general principle in a concise manner without being untrue to the 
details of the case law of which he was so evident a master. 
This gift was particularly valuable in the realm of workmen’s 
compensation, where many of his judgments remain classics, but 
whether he was dealing with international law, as in Salversen v. 
Administrator of Austrian Property [1927] A.C. 641, or with 
divorce law, as in Russell v. Russell [1924] A.C. 687, or the 
common law, as in 7'olley v. J. S. Fry & Sons [1931] A.C. 333, he 
meared rare ability. He has had few equals in the judiciary, 
and of him and men like him it can be truly said ‘‘ They were 
giants in those days.” 


Billetors as ‘‘ Guardians.” 

ONE of the legal difficulties brought about by evacuation is 
that, under s. 34 of the Children and Young Persons Act, 1933, 
the parent or guardian of a child charged with an offence before a 
juvenile court ‘“‘ may in any case, and shall, if he can be found 
and resides within a reasonable distance, be required to attend 
before the court’ and the parent or, guardian whose attendance 
is required is ‘‘ the parent or guardian having the actual possession 
and control of the child or young person.”’ A circular issued by 
the Home Office last February and reissued with a covering 
letter on 11th August, notes that in some instances the person 
with whom an evacuated child has been billeted has been required 
to attend the court as the guardian of the child. It is pointed 
out that the question who is the parent or guardian in actual 
possession or control of the child is one for the court to decide on 
the facts of the case, but, in the absence of special circumstances, 
the parent of an evacuated child has not necessarily parted with 
actual possession or control, and also the person with whom the 
child has been billeted is not necessarily, or indeed, normally, 
the guardian, nor has he necessarily acquired the actual possession 
and control of the child. Moreover, in the absence of special 
circumstances, the circular continues, it would be likely to arouse 
considerable resentment if a billetor were ordered under s. 54 
meer a fine, damages or costs on account of some misdeed 

ormed by a child billeted on him. A billetor may also have 
some sense of grievance if he receives a peremptory summons to 
attend the juvenile court in the event of the child being charged 
With an offence. Most billetors would desire to attend, but it 
Would be better to secure his presence by means of a request 
made by an officer in the course of inquiries than by a summons. 





The parents will be generally residing so far from the court that 
it would be unreasonable to require their attendance, but it is 
desirable that they should be told of the date of the hearing so 
that they can attend if they wish, It may be noted, the circular 
continues, that under s. 55 of the Children and Young Persons 
Act, 1933, a parent cannot be ordered to pay a fine, damages or 
costs if the court is satisfied that the parent has not by his neglect 
conduced to the offence, and unless he has been given an oppor- 
tunity of being heard. The problem is a curious one, for there is 
no doubt that the framers of the 1933 Act had not in mind so 
extraordinary a situation as the wholesale evacuation of children 
from urban areas. On the other hand, a billetor seems to fulfil 
the qualifications of a ‘‘ guardian ’”’ within the definition in s. 107 
(1), i.e., a person who has for the time being the charge or control 
over the child or young person, and as such, he cannot be made 
liable for a fine, damages or costs unless he fails to prove that he 
has not conduced to the commission of the offence by neglecting 
to exercise due care of the child or young person. This would 
appear to be a reason for carrying out the letter of the Act and 
issuing peremptory summonses to billetors to attend the court 
in all cases so that they may disprove their responsibility, and the 
circular seems to be an attempt at amending legislation by a 
Government department. Billetors are in loco parentis, and 
should not be encouraged to think that they stand outside the 
general law as to the duties of guardians. 


Articled Clerks on National Service. 

THE attention of solicitors who have articled clerks at present 
serving with H.M. Forces is drawn to a statement published by 
the Council of The Law Society in the August issue of The Law 
Society’s Gazette. The Council states that under s. 3 of the 
Solicitors (Emergency Provisions) Act, 1940, they are empowered 
to allow national service by an articled clerk to count as a period 
of good service under articles subject to the clerk spending not 
less than an aggregate period of two years as an articled clerk 
employed in the office of his principal. The Council has given 
particular attention to the question of articled clerks who were 
called up before they had completed two years’ service in their 
principal’s office, and whose articles had expired while they were 
on war service. The view of the Council is that it is more 
important that everything possible should be done to assist 
articled clerks who are serving their country as members of the 
forces or otherwise, and that nothing should be done to their 
detriment. The Council is also of the opinion that where a 
clerk’s service has been interrupted by national service and he 
will have to enter into further articles on his return, there is at 
least a moral obligation on the solicitor to take the clerk under 
further articles, and that the solicitor ought not to put it out of 
his power to enter into such further articles, unless arrangements 
satisfactory to both parties are made whereby the clerk is to 
receive substantially the same training and assistance as that to 
which he would have been entitled under his original articles. 
The Council also holds with regard to the premium, that though 
there may not be any obligation to remit or refund any part of it, 
the solicitor ought not to charge any premium on the further 
articles, and, indeed, there may be circumstances in which a 
refund should be made of a proportionate part of the premium 
paid. This reminder to solicitors is both timely and salutary, 
and, it should be noted, extends to all articled clerks on national 
service, whatever form that service may take, if thereby their 
period of articles is interrupted. 


War Damage Contribution. 

AN interesting and instructive line of thought is suggested by a 
statement by Mr. Tuomas J. CuLLEN, Vice-Chairman of the 
London County Freehold and Leasehold Properties, Ltd., at a 
meeting of that body held on 6th August. He said, with reference 
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to war damage contribution, that the money would not be wanted 
until after the war, and even then it would be impossible to spend 
many millions on rebuilding in any one year, and he asked why 
property owners should contribute money to-day which was not 
required for the purpose intended. He suggested that the annual 
instalment of contribution should be reduced to one shilling 
in the pound until more was needed. Superficially this 
proposition is highly attractive, especially to large property owners 
whose income would be thereby materially increased. It may 
be that the aggregate of the cost of works payments that the 
War Damage Commission is compelled to pay out at present 
could be met out of an even smaller contribution, especially 
having regard to the stringent limitations on building operations 
(including war damage repair) imposed by reg. 56A of the Defence 
(General) Regulations, 1939. Such thoughts, however, must be 
dispelled by the realisation that the levy on property owners 
is directed towards saving money now to meet the enormous 
building liabilities of the future rather than towards meeting the 
smaller possibilties of expenditure on building at the present time. 
It is a sound financial policy not to pile up liabilities for the 
future, but to pay for them as and when they are incurred ; and 
the present rate of contribution, with its provisions for increases 
if cireumtances should render it necessary, is calculated so as to 
enable property owners to provide now the money which they 
may not be able to provide when the time for rebuilding arrives, 
or which they may have to provide in the future out of bank 
credits with their attendant inflationary dangers. This is the 
supreme reason in favour of all kinds of taxation out of present 
income to meet the current expenditure, wastage or destruction 
in peace or war, and against borrowing or putting off the raising 
of money with the resultant burden on future generations. The 
question put by Mr. CULLEN is useful, if only it leads to a complete 
elucidation in the minds of property owners of the functions cf 
the war damage contribution in the national economy. 


Bigamy and Marriage Registration. 


AN interesting discussion between a stipendiary magistrate.and 
a registrar of births, marriages and deaths took place at Leeds 
on 19th August (The Times, 20th August), when the registrar 
was being examined in chief on behalf of the prosecution in a 
charge of bigamy against a soldier. The registrar stated that 
he had performed the marriage ceremony which was alleged to 
be bigamous after the soldier had signed a declaration to the 
effect that he had not seen his lawful wife for seven years or 
heard from her, and that he presumed she was dead. The 
learned stipendiary magistrate then remarked Uthat such a 
declaration did not permit the registrar to marry such a person 
and to describe him in the marriage certificate as a widower. 
The registrar replied that he presumed death if a person declared 
that he had not seen his wife or heard from her in that period, 
and he produced a handbook issued on the authority of the 
Registrar-General in which it was stated that, not seeing a wife 
for seven years, might be a defence to a bigamy charge. The 
magistrate, however, said that the registrar’s procedure was 
utterly and wholly wrong. It is quite true that under s. 57 of 
the Offences against the Person Act, 1861, continued absence 
of one spouse from the other for a space of seven years then 
last past, coupled with that other’s ignorance of his spouse being 
alive during that time, affords a good defence to a bigamy 
charge. For that matter it is also a good defence that the 
accused, even if the seven years’ period has not expired, bona 
fide and on reasonable grounds believed that his first wife was 
dead (R. v. T'olson, 23 Q.B.D. 168). Nevertheless, the registrar 
of marriages must not put himself in the position of a judicial 
officer, and, as it were, try, like a court trying a bigamy charge, 
the question whether any particular marriage is, or is not, still 
subsisting, or whether a proposed ceremony is requested without 
intent to commit the crime of bigamy. If the procedure adopted 
at Leeds had been correct, it seems logical to infer that the 
registrar would be regarded as an officer with semi-judicial 
functions, and therefore subject to a writ of certiorari if he 
performed those functions improperly. This seems ridiculous on 
the face of it. The duty of the registrar is to record marriages of 
persons competent to marry, and if any impediment is made 
known to the registrar he should refrain from performing the 
ceremony at all. : 


Check Trading. 


A TYPE of business which. has grown considerably in recent 
years, particularly in the North of England, is ‘‘ check trading.” 
From the economic point of view it is mainly a device for extending 
credit to working-class persons for the purchase of clothing 
and household articles. From the legal point of view it is defined 
in a new order (The Check Trading (Control) Order, 1942, dated 
4th August, 1942, S.R. & O., No. 1235) made under reg. 55 of 
the Defence (General) Regulations, 1939, ‘‘ for maintaining 
supplies and services essential to the life of the community.” 
** Check trading ’”’ is defined as meaning “ a business carried on 
whereby in relation to the disposal and acquisition of articles 
financial facilities are provided, or a business which includes 











such business, in the course of which (a) a check is supplied 
by the person carrying on such business . . . to another person 
(hereinafter called ‘the retail customer’) for. a consideration 
payable in cash or by instalments or partly in cash and partly 
by instalments or in some other manner for the purpose of being 
used by the retail customer in payment for the purchase of goods 
from a third person (hereinafter called ‘ the retailer’) or from 
the check trader, or (b) in a case in which goods are purchased 
from a retailer (and not from a check trader) the retailer pays 
or allows or agrees to pay or allow to the check trader a sum of 
money by way of discount, or any business carried on in a similar 
manner and having similar characteristics.”” The definition in 
the order is thus drawn with comprehensive breadth so as to 
cover all similar cases of financing of retail trade. The order 
prohibits the carrying on of the business of check trading in 
contravention of any directions given by the Board of Trade. 
Directions may be made prohibiting restricting, or otherwise 
regulating and controlling, poundage and discount, and a direction 
was actually made on 4th August prohibiting persons carrying 
on the business of check trading from charging or accepting 
or causing to be charged or accepted any poundage, as from 
Ist October, 1942. ‘‘ Poundage”’ is defined in the order as the 
consideration (howsoever described) payable by the retail 
customer (a) in respect of the supply of a check, which considera- 
tion is either in excess of the purchasing value of the check 
or has the effect of reducing such purchasing value, or (b) in 
respect of the collection of instalments. ‘‘ Discount’ is defined 
as meaning the consideration (howsoever described) paid or 
allowed by the retailer to the check trader in respect of the encash- 
ment of a check, and a “‘ check ’’ means a check, order, voucher, 
tally or similar document or thing. The order enjoins a person 
carrying on the business of check trading, if required to do so 
either by notice served on him or by a direction issued by or on 
behalf of the Board of Trade to keep such books, accounts and 
records relating to the business as may be prescribed by the 
notice or direction. Moreover, a person carrying on the business 
of check trading must, if requested to do so by or on behalf of 
the Board of Trade: (i) produce books, accounts or such other 
documents relating to the business as may be required ; (ii) furnish 
such returns or information as may be required ; and (iii) permit 
authorised persons to enter and inspect the business premises 
and books, accounts and records. The order imposes a-salutary 
control, as the existence of these credit facilities are a constant 
temptation to spending in excess of immediate requirements. 


Fireguards. 


THE probiem of the shortage of fireguards in the target areas 
has led to the framing of new orders making fire-watching com- 
pulsory for women of the ages between twenty and forty-five in 
all areas where it is compulsory for men. The same grounds for 
exemption are to apply to women as to men, with the additions 
that a woman with a child under fourteen living with her and 
requiring her care (but not while the child is at boarding school), 
expectant mothers and women who work a fifty-five-hour week 
or more at business premises may be exempted. Duty up to 
forty-eight hours a month will be compulsory for women working 
at business premises, but if the numbers at the place of business 
permit a lesser period of duty, women, unlike men, will not be 
liable for duty elsewhere for the remainder of the forty-eight 
hours. Proper amenities and welfare arrangements will have to 
be provided by occupiers. Women living at home, if married and 
not exempt, will become liable for duty in the neighbourhood of 
their home. If single they will be liable to be sent to any residential 
part of their area of the local authority in which they reside, but 
they will not be sent to watch business premises in the area. 
The amenities necessary for those serving away from home will 
be provided and women supervisors will help to arrange turns of 
duty with due regard to the health of women fireguards. Nurses 
and midwives will be liable for fireguard duty if they work at 
business premises, but will not be liable for duty in residential 
areas. Women will be free from all fireguard duties from noon 
to six p.m., on Saturday, or for a similar period to be arranged 
locally, so as to enable them to do their shopping. Women 
working in the City of London will not for the present be com- 
pelled to do fireguard duties there, but will, of course, be liable 
in the areas in which they reside. New provisions authorise local 
authorities to carry out supplementary registration of those who 
have become eighteen since the last registration in September, 
1941, or who have moved from one locality to another since then. 
Persons who, although registered in September, 1941, or earlier 
were not liable for compulsory enrolment because they were 
already doing forty-eight hours a month service in street fire 
parties will no longer be exempt. Men who were exempt because 
they were fnembers of street fire parties will not be exempt any 
longer on that ground from serving at business premises. Finally, 
an important point under the new Business Premises (No. 3) 
Order is that a person who does not normally work at the premises 
of his employer will nevertheless be deemed to work at those 

remises if (a) he normally attends at such premises at the 
eginning or end of his daily work, or (6) if his employment 
requires him to report at such premises at least once a week. 
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Criminal Law and Practice. 


Who is an “ Occupier ” ? 


THERE has never been a time when so many duties were imposed 
on the occupiers of premises as there are to-day, and new decisions 
on the meaning of the word “ occupier” assume a new import- 
ance. The Divisional Court recently considered an important 
extension of the meaning of the word in Meigh v. Wickenden 
(1942), 2 All E.R. 68; 86 Son. J. 218. 

The offence in question was alleged to have been committed 
against regulations made under the Factory and Workshop Act, 
1901, and the question was whether a debenture-holder’s receiver 
and manager was the occupier of the factory within s. 133 of the 
Factories Act, 1937. 

One of the important aspects of the case arises from the fact 
that nowhere in the Act is the word “‘ occupier ” defined. There 
is a well-known definition in a Scottish case under the Factory 
and Workshop Act, 1901 (Ramsay v. Mackie (1904), 7 F. (Ct. of 
Sess.) 106), where Lord MacLaren said: ‘‘ While the language is 
wide in order to prevent evasion, yet ‘ occupier’ plainly means 
the person who runs the factory or warehouse, who regulates and 
controls the work which is done there, and who is responsible for 
the fulfilment of the provisions of the Factory Act within it.’ 

An interesting point as to the occupier’s liability in these cases 
was brought out by Viscount Caldecote, L.C.J., in the recent case. 
He said it does not depend on proof of personal blame or even 
upon knowledge of the contravention. ‘‘ The policy of the Act,”’ 
he stated, ‘‘ seems to be to fasten responsibility, in the first 
instance, on the occupier. The occupier may, however, bring 
the person who is alleged to be the actual offender before the 
court, and if this person is found to have committed the offence, 
the occupier may be found not guilty (s. 137).” 

The short facts were that after the appointment of the 
debenture-holder’s receiver and manager, the business continued 
to be conducted by the directors and by the works manager. A 
maintenance engineer was also employed and he took his 
instructions from the directors both before and after the 
appointment of the receiver and manager. 

The receiver and manager was a corporate accountant and did 
not often attend the premises, but conducted the receivership 
mainly through his clerk. The powers of the receiver under 
cl. 11 of the debenture were (inter alia) ‘‘ to manage and carry on 
the business of the company, to take possession of, get in and 
collect the property and assets hereby charged, and to sell, 
convert into money and realise the same and to convey the 
property sold ix the name and on behalf of the company.’”’ The 
receiver was also to be deemed the agent of the company. 

Viscount Caldecote negatived the suggestion that he was there 
to receive directions from the directors, as the fact that he was 
to be the agent of the company merely meant that he was to be 
paid by the company and not by the debenture-holder, and to 
protect the debenture-holder from liability for his acts. Viscount 
Caldecote said he was there not to receive directions, but to give 
them. He might remove directors, appoint persons in their place, 
and even perform their duties himself. 

Viscount Caldecote quoted from speeches by Lord Haldane 
and Lord Loreburn, L.C., in Parsons v. Sovereign Bank of Canada 
[1913] A.C. 160, and Moss Steamship Co., Ltd. v. Whinney [1912] 
A.C. 254, respectively, in which they emphasised that after the 
appointment of a receiver the company remained a living person, 
in legal existence, but was disabled from carrying on its business, 
of which the entire conduct passed to the receiver. They said 
that where the receiver was appointed by the court, the company, 
though still in legal existence, was superseded by the receiver in 
the conduct of the business. 

The court unanimously decided that as the receiver was 
“complete master of the affairs of the company ” under cl. 11 
of the debenture, he was, as between him and the company, the 
person in possession, and therefore was properly convicted as the 
occupier. 

Although it is true to say that every statute must be construed 
by itself without reference to other statutes, it is difficult to see 
any difference in principle from the point of view of an occupier’s 
liability, between liability under the Factories Act, 1937, for 
failure to fence dangerous machinery, and liability under the 
Defence (General) Regulations, reg. 24, for breach of a lighting 
order, or any other regulation which, in the interests of public 
safety, or the safety of a class, imposes a duty on the occupier 
of premises. 

_ It is furthermore interesting to note that under reg. 24 (2B) it 
is a defence for an occupier to prove that the contravention 
occurred without his knowledge and that he exercised all due 
diligence to secure compliance with the order. This would appear 
to negative the assumption that is sometimes made that actual 
physical possession of the premises must be proved in order to 
saddle a person with liability as an ‘‘ occupier ’’ of those premises. 
If physical possession were necessary, the defence would be a 
difficult one, and, in fact, it seems to be designed to meet the 
case of an occupier who has not taken actual physical possession, 
but has the right to immediate physical possession if he wishes 
to exercise it, and is actually the person in control. It is 





interesting, too, that the fact that under s. 137 of the Factories 
Act, 1937, the occupier could evade liability by proving (a) due 
diligence and (6) another person’s responsibility, clearly had 
weight with the court in enabling them to arrive at their decision. 

While, therefore, it cannot be said that the new decision is 
precisely in pari materia with cases under the Defence (General) 
Regulations, 1939, it must have considerable weight in assisting 
courts to arrive at their own decisions in doubtful cases. 











Procedure in 1941. 


Review of the Year. 
(Continued from p. 239.) 


Order made in ignorance of Essential Facts. 

Where an ex parte order has been made in ignorance of an 
essential fact, which would and could not otherwise have been 
made, regardless of the merits the order will be set aside 
(Fishmongers Company v. Donnington Finance Co., Ltd. (1941), 
1 All E.R. 137; 85 Sou. J. 174). 

The Finance Company sued the Fishmongers Company for 
possession, rent being in arrear. With the writ were served the 
notice and form of counter-notice under the Courts (Consolidation) 
Rules, 1940, according to which form the counter-notice should 
be filed or posted within eight days after the service of the notice. 
The eight days having expired without appearance or counter- 
notice, Finance, ex parte, obtained judgment against Fishmongers. 
The former’s solicitor then told the latter that if the premises 
were not vacated by 8th October, or if an application for relief 
were not made, possession would be recovered without notice. 
On 8th October the defendants made such application by filing a 
counter-notice. On 9th October the plaintiffs applied, ex parte, 
for leave to proceed, an affidavit being sworn, before the letter 
was in fact received, that no counter-notice had been filed or 
received. 

The Master of the Rolls stated that the reference to eight days 
is not ‘“‘ peremptory ”’ (at p. 141). A counter-notice filed at any 
time before the ex parte application is effective. If the master is 
informed (as he should be informed) that a counter-notice has 
been filed, even after eight days, he must refuse the ex parte 
order and he should require a summons to be served. 

On 14th October the order was sealed. By then, of course, the 
plaintiffs’ solicitor knew of the counter-notice ; he should have 
gone back to the master and told him that the order was made 
in ignorance of an essential fact which he should have known. 
The master would have stayed completion of the order and 
would have directed a summons. The master refused to set 
aside his order. Wrottesley, J., dismissed an appeal on its 
merits. The Court of Appeal said that the merits were irrelevant ; 
an order made in ignorance of an essential fact which, had the 
fact been known, could not have been made, could not stand. 


Transfer from County Court to Chancery Division. 

An application to transfer an action from the county court to 
the Chancery Division cannot be made ex parte. The proper course 
is to take out a summons and serve it on the respondent. In 
the first instance the summons will come before the master, who 
may, if necessary, adjourn it into court. The plaintiff is entitled 
to choose his tribunal and if he chooses the county court he 
should have an opportunity of making his submissions to the 
court (Portman v. Roskill & Sons (1941), 1 All E.R. 226, 227, per 
Farwell, J.). 

VI. At the Trial. 
Onus of Proof. “, 

(a) Under Defence Reg. 188.—When the Home Secretary, acting 
under reg. 18B, makes a detention order against any person, the 
onus is not upon him to prove the various facts necessary to 
justify the order. The mere production of the order is sufficient 
(Liversidge v. Anderson (1941), 2 All E.R. 612; 3 All E.R. 338 
(Lord Atkin dissenting)). 

The point is put succinctly by MacKinnon, L.J. (delivering the 
judgment of the Court of Appeal) (1941), 2 All E.R., at p. 615. 
The burden of proof shifts on to the plaintiff to show that the 
order is invalid. 

(b) Where frustration is pleaded.—Where a party pleads that, 
the commercial adventure having been frustrated, a contract is 
dissolved, or that both parties are thenceforth discharged from 
further performance, the ordinary rules upon the onus of proof 
apply. The party who alleges negligence must prove it. It is 
not for the party pleading frustration to prove that the frustration 
was not due to his negligence (Constantine Steamship Line, Ltd. 
v. Imperial Smelting Corporation, Lid. (The Kingswood) (1941), 
2 All E.R. 165). 

In this case the House of Lords incidentally considered the 
basis of the doctrine of frustration, although this did not fall for 
decision upon the narrow point of the onus of proof. The 
speeches (especially the speech of Lord Wright (at pp. 185-188)), 
which examined many of the authorities, deserve careful study. 
This is the first reported case upon onus of proof in a frustration 
case (per Viscount Maugham, at p. 175). Viscount Simon, L.C., 
favoured the theory of the “implied term” (at p. 171). Lord 
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Wright thought that the principle rested ‘‘ on the true meaning 
of the contract as it appears to the court ” (at p. 187). 

While a chartered ship (before she became ‘‘ an arrived ship ”’) 
was anchored in the roads of Port Pirie in Australia, an explosion 
of unprecedented violence occurred in the auxiliary boiler, which 
prevented her from performing the charterparty. Despite a 
lengthy inquiry and a careful arbitration, the cause of the 
explosion could not be ascertained. The charterers claimed 
damages from the shipowners for failure to load a cargo. The 
shipowners pleaded that the adventure had been frustrated, 
and that they were discharged from further performance. The 
charterers said that the owners must prove that the explosion 
occurred without their fault. The owners argued that, once 
they proved “ frustration,” it was not for them to prove a negative, 
viz., that they were not negligent ; it was for the charterers to 
prove the positive allegation, viz., that the owners were negligent. 

If a vessel on the high seas disappears completely during 
a storm; if a vessel in convoy is torpedoed and sinks, it is not 
for the owner to disprove negligence (per Viscount Simon, L.C., 
at p. 180). Question, whether a prima donna who has been 
careless in not changing her wet clothes, is excused by complete 
loss of voice from a contract to sing ? See also per Viscount 
Maugham (at p. 178), per Lord Russell of Killowen (at p. 182 
and per Lord Wright (at p. 193). 

‘* It would be unreasonable, if not absurd, to lay on the person 
relying on frustration the onus of proof that he was not responsible 
for the event”? : per Viscount Maugham (at p. 177). In the case 
of destruction by fire it may be impossible for a man to prove 
that. one of his employees was not in fault (at p. 178). The 
ordinary rules of onus of proof apply: ‘‘ After all, the question 
is essentially one of common sense as related to justice ”’ (ibid.). 

Lord Russell of Killowen states in the clearest and most 
succinct language the law of the onus of proof upon a plea of 
frustration (at p. 181). Frustration depends upon the whole 
evidence ; the position of the burden of proof varies from time 
to time. The defendant will prove the destruction of the corpus 
(or the *‘ cesser of existence ”’) and, if possible, the frustrating 
event. If that event is of such a kind as to raise a prima facie 
case of fault in the defendant, he must displace that prima facie 
case, otherwise his frustration is ‘‘ self-induced ”’ and he fails. 
If nothing is known of the cause of the destruction, or if no 
prima facie case of fault in the defendant is raised, the defendant 
will be excused. But it remains open to the plaintiff, by cross- 
examination and/or by evidence, to establish fault in the 
defendant. The result depends on the whole evidence. 

Lord Wright pointed out (at p. 189) that no one had yet 
suggested that the defendant in Taylor v. Caldwell (1863), 3 
B. & S. 826, could not have relied on the destruction of the 
music-hall unless he had proved that he was not responsible and 
was not in fault. Frustration is analogous to an exception ; 
the onus of proving fault rests on the plaintiff. When the 
carrier by sea relies on the exception of perils of the sea, it ‘is 
for the goods owner, if he can, to establish fault in the shipowner 
((1941), 2 All E.R., at p. 190). The rule of ‘‘ the presumption 
of innocence ”’ applies in civil, no less than in criminal, matters 
(at p. 191). Thus, there is no presumption of fraud, or of wrongful 
acts, or breaches of contract. Thus, also, of the onus of proof 
in cases of unseaworthiness, where, at the end of the case, the 
real cause of the loss is unknown. 

Respice finem. “If a ship... is lost with all hands in a 
cyclone, must the shipowners establish affirmatively that the 
master did not receive or ignored warnings of the danger area ? 
There may be many maritime losses in which evidence of how 
they happened is impossible. If a ship is torpedoed with all 
hands, must the shipowner prove affirmatively absence of fault, 
such as that a light was not shown on the ship, or that the ship 
obeyed the convoy regulations?” (at p. 192). In Taylor v. 
Caldwell (1863), 3 B. & S. 826, no one suggested an inquiry 
whether the defendant’s servant had negligently caused the 
fire. In the present case, ‘‘ an unexplained casualty ” frustrated 
the contract. The real cause cannot be ascertained. No fault 
is proved against the shipowners ; they can therefore rely upon 
frustration as a defence [1941] 2 H.L., at p. 193. 

Logically, it might have been thought that the party seeking 
to assert that his contractual obligations had come to an end 
because the commercial adventure was frustrated, should be 
bound to prove, if the question arose, that he was not to blame : 
this was what the Court of Appeal thought (1940), 56 T.L.R. 882. 
The reasoning of the House of Lords, however, is more in accord, 
if we may say so, with great respect, with sound sense. Frustration 
is automatic. It enures for the benefit of both parties. Which 
party sets up frustration as a defence may well be an accident of 
litigation, for if the duties of one party are discharged, so are the 
duties of the other. Thus, the House related the onus in frustra- 
tion to onus generally. To prove a negative is always inconvenient 
and often impossible. Lord Porter went further. That frustration 
must be “‘ without fault ’’ does not mean, he said, that the party 
pleading it must prove that he was without fault. It simply 
means that a party who was in fault cannot take advantage of 
a frustration that has already occurred (at pp. 196, 199). 

(T'o be continued.) 





A Conveyancer’s Diary. 


Subject to Contract. 


IN Spottiswoode Ballantyne & Co., Lid. v. Doreen Appliances, Ltd, 
[1942] 1 K.B. 251; [1942] 2 K.B. 32, the defendants wrote, on 
ist August, 1941, making an offer for certain premises, and on 
the same day plaintiffs’ agents replied as follows: ‘ We are 
obliged for your letter of to-day’s date making an offer to take 
the first and second floors as inspected. We have submitted this 
to our clients who are prepared to proceed with the letting, 
subject in the usual way to your references being satisfactory and 
to the terms of a formal agreement lo be prepared by their solicitors. 
We have to-day applied for the references and, as soon as these 
have been approved by our clients, we will ask you to let us have 
your cheque for one quarter’s rent in advance, namely, £68 15s., 
when our clients will give instructions for the necessary work to 
be put in hand, and will be willing for you to enter into possession, 
provided the rent is paid from the date when you take over and 
you give an undertaking to vacate when called upon if no agree- 
ment is entered into.”’ The plaintiffs made the suggested 
payment and entered into possession. On 13th August the 
plaintiffs’ solicitors sent a draft agreement to the defendants and 
certain discussions followed. On 28th August the plaintiffs 
wrote saying that they were not willing to proceed with the 
agreement and required the defendants to vacate the premises, 
On the defendants refusing to do so the plaintiffs brought 
proceedings for possession, and the defendants counter-claimed 
for specific performance of an agreement alleged to have been 
contained in the letter of Ist August. At the trial, Atkinson, J., 
dismissed the action and made an order for specific performance 
on the counter-claim. From this order the plaintiffs appealed. 

I must confess that I read the report of the decision of Atkinson, 
J., with some surprise, as it appeared to me to be flatly contrary 
to an elementary doctrine of conveyancing practice, viz., that 
if one does not wish to be bound by one’s negotiations one should 
insert ‘‘ subject to contract,”” which phrase will have the effect 
of securing that the consensus ad idem does not constitute a legally 
valid contract. Moreover, since 1925, it has become increasingly 
common for substantial inquiries to be made before a binding 
contract is entered into. so as to avoid the danger to the pur- 
chaser that he will take with notice of charges (see, for example, 
Re Forsey and Hollebone (1927) 2 Ch. 379). I was therefore under 
the impression that the words “subject to contract ’’ were 
more and more frequently used so as to reach a _ position 
where the parties cease bargaining at a stage earlier than the 
conclusion of an enforceable contract. 

In the recent case, however, Atkinson, J., came to the conclusion 
that there was a valid contract. He also held that the phrase about 
the tenant going out of possession in the event of no agreement 
being reached meant that the tenants were to go out if they would 
not agree to the draft put forward by the plaintiffs’ solicitors. 

This decision has now been reversed by thé Court of Appeal, 
who evidently took the orthodox view of “‘ subject to contract.” 
In a short judgment, Goddard, L.J., said: ‘ I would draw 
attention to this passage from the judgment of Bankes, L..J., in 
Keppel v. Wheeler {1927| 1 K.B. 577: ‘1 pause here to state 
plainly what is now well established, that where a person accepts 
an offer subject to contract, it means that the matter remains in 
negotiation until a formal contract is settled and formal contracts 
are exchanged.’ This appeal must be allowed. Were our 
decision otherwise, it would interfere with a line of authorities 
which has stood for a number of years.”’ 

The leading case among the line of authorities is, I suppose, 
Chillingworth vy. Esche [1924] 1 Ch. 97, cited with approval by 
Tomlin, J., in Lockett v. Norman Wright [1925] Ch. 56. In the 
Chillingworth case the purchasers agreed to purchase certain 
premises ‘‘ subject to a proper contract to be prepared by the 
vendor’s solicitors ’’ ; they also paid a deposit. A proper contract 
was in fact prepared by the vendor’s solicitors, executed by the 
vendor and submitted to the purchasers, who refused to sign it. 
It was held by Astbury, J., and the Court of Appeal that the 
agreement to purchase was only conditional and did not constitute 
a firm contract. When it went off, the purchasers were allowed 
to recover their deposit. While Pollock, M.R., disclaimed the 
notion that the case was of wide application, Warrington, L..J.. 
dealt with the principles at some length, and Sargant, L.J. 
(at p. 114), made the following remarks: ‘‘To my mind the 
words ‘ subject to contract’ and ‘ subject to formal contract’ 
have by this time acquired a definite ascertained legal meaning— 
not quite so definite a meaning perhaps as such expressions as 
f.o.b. and c.i.f. in mercantile transactions, but approaching that 
degree of definiteness. The phrase is a perfectly familiar one in 
the mouths of estate agents and other persons accustomed to 
deal with land: and I can quite understand a solicitor saying to 
a client about to negotiate for the sale of his land : ‘ Be sure that 
to protect yourself you introduce into any preliminary contract 
you may think of making the words “‘ subject to contract.” ’ 
I do not say that the phrase makes the contract containing it 
necessarily and whatever the context a conditional contract. 
But they are words appropriate for introducing a condition, and 
it would require a very strong and exceptional case for this cleat 
prima facie meaning to be displaced.” 
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This statement by so learned a lord justice may confidently be 
accepted as stating the true view, and it has generally been so 
regarded. The point is, of course, one of construction. Is there, 
or is there not, on the documents a concluded bargain ? But the 
onus is on the party who says that a document containing the 
words “ subject to contract ”’ is not a merely preliminary record 
of consensus. It would not be correct to say that the law does 
not recognise as valid a contract to make a contract. After all, 
every contract. to make or to renew a lease comes within that 
description, and so do many contracts for sale, as, for instance, 
where the purchaser contracts to accept the imposition of 
restrictive covenants. But what the law will not recognise is a 
contract to enter into an indeterminate contract, as Sargant, L.J., 
observed in the Chillingworth case at p. 100. Where one says 
“ T undertake to buy your house subject to contract.”’ the whole 
matter is completely indeterminate until such contract has been 
made, and the same would apply where the actual words are not 
“subject to contract ’” but some longer phrase which leaves the 
matter indeterminate till the contract is concluded definitively. 

I am glad to say that the Court of Appeal in the Spottiswoode 
case upheld the commonly accepted view. The Master of the 
Rolls insisted, of course, that the matter was one of construction, 
but said that the answer was clear. In his view it was 
“ unquestionably right ’’ that the language used meant ‘ that no 
contract was to exist between the parties unless and until a 
formal agreement had been entered into. ... An unexecuted 
document would not be a formal agreement.’’? The judgments of 
the Court of Appeal in this case are clear and precise and appear 
to make it virtually impossible that it should again be argued 
that an agreement made “ subject to contract ’’ (or some similar 
phrase to that effect) is legally enforceable. The decision is 
welcome as laying down unambiguously a well-established rule on 
which the judgment of the court below had seemingly cast doubt. 
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Obituary. 
VISCOUNT DUNEDIN. 
Viscount Dunedin, formerly a Lord of Appeal in Ordinary, 
died on Friday, 21st August, aged ninety-two. An appreciation 
appears at p. 243 of this issue. 


Sr MONTAGU SHARPE, K.C. 

Sir Montagu Sharpe, K.C., D.L., J.P., died on Sunday, 
23rd August, aged eighty-six. He was educated at Felsted, and 
upon leaving became a clerk at Somerset House in the Probate 
and Divorce Registry. In 1889 he was called by Gray’s Inn, 
becoming a Bencher in 1909 and Treasurer in 1920. He took 
silk in 1920 and received the honour of knighthood in 1922. He 
was Vice-Chairman of the Middlesex County Council from 1889 
to 1909 and Chairman from 1909 to 1933, and was Vice-Lieutenant 
of the County in 1929. Sir Montagu was President of the 
London and Middlesex Archeological Society and Chairman of 
the Council of the Royal Society for the Protection of Birds, 





Landlord and Tenant Notebook. 
Voidable Lease of Controlled Dwelling. 


ECCLESIASTICAL law is a somewhat special subject. So if, when 
using the county court case of Bishop of Gloucester v. Cunnington 
(reported in our ‘‘ County Court Letter’? on 15th August (86 
Sot. J. 230)) as a peg on which to hang a discourse on the subject 
indicated by my title, I betray some ignorance of the exact 
nature of the peg, I trust that the discourse will not suffer. 

The short facts were that the vicar of a parish had let his 
vicarage to the defendant; it was a term of the tenancy that 
it might be terminated if the landlord ceased to be incumbent 
of the parish; the landlord has resigned the living, and the 
plaintiff, his bishop, claimed possession. 

The defendant denied knowledge of the above-mentioned 
term. The decision, as will presently be seen, did not turn 
on this point. But the tenancy agreement should have been, 
if it was not, in writing, and should have contained a prescribed 
statutory condition. For the Pluralities Act, 1838, s. 59, provides: 
‘* Any agreement made for the letting of the house of residence 

. . . belonging to any benefice, to which house of residence 
any spiritual person may be required, by order of the bishop . . 
to proceed and reside therein . . . shall be made in writing, 
and shali contain a condition for avoiding the same, upon a copy 
of such order . . . being served upon the occupier thereof .. . 
and otherwise shall be null and void.” Later the section provides 
for a 40s. a day penalty for flouting the order, and enables the 
incumbent to take proceedings for possession before the local 
justices. It concludes with a proviso: ‘ provided that any 
person who shall have been let into possession of any such house 
of residence under a verbal agreement only, or under any agree- 
ment in which the condition aforesaid for avoiding the same 
shall not be inserted, and who shall be turned out of possession 
by virtue of this Act, shall be entitled to sue the person with 
whom he or she entered into such agreement for damages 
occasioned by his or her being so turned out of possession . . .”’ 

Some of the provisions of the above enactment were interpreted 
in Rickard v. Graham [1910] 1 Ch. 723, a case in which a tenant 
took a repairing lease of a rectory, no ‘‘ condition for avoiding 
the same” being included, and left when he found that the 
roof leaked badly. It was held that the lease was valid as between 
the parties; it was voidable on the bishop ordering personal 
residence, and if that happened the lessor was liable to the lessee ; 
but the lease was not void. 

But the condition mentioned in Bishop of Gloucester v. 
Cunnington is not quite that provided for in s. 59 of the Pluralities 
Act, 1838. The section follows a number of provisions designed 
to secure that persons shall reside in their parishes and in the 
houses of residence (if any) belonging thereto ; but licences for 
non-residence may be granted ; these, of course, are temporary ; 
and what is stipulated is that tenancies of parsonages shall be 
determinable whenever an incumbent is required to occupy or 
to re-occupy his residence. As mentioned in this case, the 
vicar resigned (having been appointed Bishop of Madras) and 
the report also tells us that he had held a licence for non-residence 
because he wasan R.A.F. chaplain. Butifthe grantor had merely 
resigned that chaplaincy and had been ordered to return to his 
vicarage, it looks as if his tenant would have Had an actionable 
grievance, unless protected by the Rent, etc., Restrictions Acts. 
One whose contractual tenancy is converted into a “ statutory 
tenancy ”’ is not turned out of possession. 

It was that protection which the tenant in fact invoked, and 
successfully so, against the bishop. The issue was whether those 
Acts applied to vicarages. The bishop (who presumably sued 
because there was a vacancy) contended that they did not. 

There is certainly no specific reference to parsonages in the Acts, 
and when occupied by their incumbents concerned they are, of 
course, not let. But they are, by nature and function, as it 
were, dwelling-houses, and one can imagine that the plaintiff 
had an uphill fight if he sought to establish that because such a 
procedure was uncommon it was not caught by the Acts. The 
validity of the proposition ‘“‘ once a dwelling-house, always a 
dwelling-house’”’ has, as the ‘‘ Notebook”’ of Ist August last 
(86 Sox. J. 214) pointed out, been much questioned ; but no one 
has yet suggested that what was not a dwelling-house could not 
become one, still less that a dwelling-house could remain outside 
the scope of the legislation on being let. At least, not since 
King v. York (1919), 88 L.J.K.B. 839. 

It is likewise well established that the provisions restricting 
the right to possession are adjective law: the Legislature has 
placed a fetter on the court rather than on the landlord (Barton 
v. Fincham [1921] 2 K.B. 291), so that it does not matter whether 
the plaintiff sues on the ground that a tenancy has been deter- 
mined by notice to quit, or by lapse of time ; or on the ground 
of forfeiture of the lease; or for breach of covenant to deliver up, 
as was done in Artizans, Labourers and General Dwellings Co. v. 
Whitaker [1919] 2 K.B. 301. 

Now, if one were to treat the grantor in the recent case as a 
limited owner, it is of some interest to observe that the Rent Acts 
came in time to make special provision for letting by one class 
of limited owner to—namely, the tenant—but for no other, 
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‘* The tenant without the consent of the landlord has at any time 
after the thirty-first day of July, nineteen hundred and twenty- 
three, assigned or sub-let the whole of the dwelling-house or 
sub-let part of the dwelling-house,”’ introduced on the date 
indicated, is a ‘‘ ground for possession.’”’ But there appears to 
be no remedy available to other interested parties if a limited 
owner other than a tenant lets a house in breach of some obligation 
imposed, for instance, by the terms of a trust. 

It will be important to consider, in such cases, whether the 
grant is void or merely voidable. There is what one might almost 
call a presumption that it is the latter. This brings me back to 
Rickard v. Graham, supra, decided at a time when the Rent Acts 
were undreamt of. Swinfen Eady, J.’s reason for restricting 
(as has often been done) the plain meaning of ‘‘ null and void” 
in that case was that the latter part of s. 59 of the Pluralities 
Act, 1838, actually contemplated a tenant in possession without 
a written agreement or without an agreement containing the 
required stipulation, and gave him a right of action on his being 
turned out. This was inconsistent with the idea that the 
agreement was void ab initio. 

It would seem then that unless there be some incurable defect, 
as when the grantor has no interest at all, there is nothing to 
prevent a grantee from acquiring what may ultimately become 
a * statutory tenancy.” 








Our County Court Letter. 


Possession Order against Verger. 


In Cornwell v. Wallace, at Chippenham County Court, the 
claim was for possession of a house. The plaintiff was the 
rector of the parish, and his case was that the house was let 
to the defendant in consequence of his employment as verger 
and sexton. This employment had ceased in June, 1941, and 
it was unnecessary to prove the existence of alternative accom- 
modation. The house was required for the defendant’s successor, 
who was in the whole-time employment of the church. The 
defendant’s case was that the house was not let to him in con- 
sequence of his employment, as the plaintiff offered him the choice 
between the house and a flat. The latter was unsuitable, as the 
defendant had four children. The house was let to him as a 
suitable tenant, and not in consequence of his employment, 
which was not whole-time. The defendant had been allowed 
two days a week for other work. His Honour Judge Kirkhouse 
Jenkins, K.C., observed that the Rent., etc., Restrictions (Amend- 
ment) Act, 1933, First Schedule, para. (9), only stipulated that 
the incoming tenant should be in the landlord’s whole-time 
employment. There was no such condition with regard to the 
outgoing tenant. As the new verger was a whole-time employee 
and the evidence was that the house was let to the defendant in 
consequence of his employment, an order was made for possession 
in one month. 


Condition of Residence in Will. 


IN Couter v. Turner’s Trustees, at Scarborough County Court, the 
claim was for £6 10s., arrears of annuity, and the counter-claim 
was for possession of the testator’s house. The plaintiff had 
been the housekeeper of the testator, who had bequeathed to her 
an annuity of £20, conditionally upon her residing in the house. 
Should she at any time not desire to occupy the house, it was to 
be sold. The plaintiff was thereupon to receive a quarter of the 
proceeds of sale, the balance to be shared among the beneficiaries. 
The annuity would thereupon cease. The plaintiff had admittedly 
left the house, but her case was that this was only by reason of 
war conditions. As soon as hostilities ceased, she would return 
and let rooms again. In the meantime she was still entitled to 
the annuity, payment of which had been withheld. The case for 
the defendants was that the condition in the will was not being 
fulfilled by the plaintiff, who was merely looking after the house 
and lighting fires once a week. This did not constitute 
“‘ occupation,”” as required by the will. His Honour Judge 
Kingsley Griffith observed that such user of the house did 
constitute occupation for income tax purposes. The house was 
also still occupied under the terms of the will. Judgment was 
given for the plaintiff on the claim and counter-claim, with costs. 
Compare In re Wright [1907] 1 Ch. 231. 


Decisions under the Workmen’s Compensation Acts. 


Accident on Employee’s Private Work. 


In Allen v. H. Baggaley & Sons, Ltd., at Mansfield County Court, 
the applicant was aged eighteen, and had been in the employ of 
the respondents, who were builders. In May, 1941, having 
obtained permission, the applicant was machining a piece of wood 
for a friend. The practice of the respondents was to charge their 
employees 1d. per minute for the use of the machine on private 
work, if the employees’ own, done during the employers’ time. 
The applicant had an accident, causing total incapacity, and his 
case was that, as the firm were making a profit (out of the use of 
the machine) they were, in effect, paying the employee for the 
time spent. The work, therefore, came within the scope of his 
employment. This was denied by the respondents, whose case 
was that the piece of work was outside the applicant’s contract 





of service. It was merely a matter of grace on the part of the 
employers. The machine was also being worked with the guard 
up, otherwise there might not have been an accident. The 
applicant had explained that he had thought the guard was 
unnecessary for such a small job. His Honour Judge Hildyard, 
K.C., held that this work. was not within the scope of the 
applicant’s contract of service. No award was therefore made. 


Myecomatosis not an Accident. 

In Marsbridge v. Sherwood Colliery Co., Ltd., at Mansfield County 
Court, the applicant’s case was that her late husband had been 
working at the coal face on the 10th March, 1939. Owing to the 
slipping of a ringer, he had fallen back against a tub. Having 
a severe pain in the back, he was taken home, and a red mark 
appeared from the blow. Compensation was paid during his 
absence from work, viz., until his death on the 28th May, 1941. 
X-ray photographs had shown that the deceased had suffered 
from a progressive softening of the spine, viz., myecomatosis. 
The applicant’s case was that the accident had aggravated the 
disease, causing it to spread. The respondents’ case was that the 
accident had no bearing on the matter. His Honour Judge 
Hildyard, K.C., was unable to find that the accident accelerated 
the death. No award was made. 








Correspondence. 


National Service—Women Solicitors and Clerks. 

Sir—In the July, 1942, issue of The Law Society’s Gazette, 
there were set out the arrangements which had been made between 
the Ministry of Labour and National Service, the Lord Chancellor's 
Department, and The Law Society, with regard, respectively, to 
the retention by and withdrawal from solicitors’ offices of women 
solicitors and clerks. 

These arrangements as they affected unmarried women born 
in the years 1918-1921 who come under the National Service 
(No. 2) Act, 1941, were, shortly, as follows :— 

(a) Women in these age groups who were employed prior 
to the Ist May, 1940, would normally be granted deferment 
by the Man Power Boards. 

(b) Women who were not employed prior to the Ist May, 1940, 
but were employed prior to the Ist January, 1941, would 
be granted deferment if they held pivotal positions. Where 
a District Man Power Board was unable to agree that a woman 
so employed was in a pivotal position the case’ was to be 
referred to the Council of The Law Society who would make 
a recommendation to the Lord Chancellor’s Department with 
regard to the matter. 

(c) All other women within the conscribed classes were to 
be withdrawn from their present employment provided that 
in an exceptional case a Man Power Board might allow three 
months’ deferment to enable necessary adjustments to be 
made in the office staff. 

The Council of The Law Society are now informed that the 
Minister of Labour and National Service has found it necessary 
to make certain modifications in these arrangements and has 
decided, in view of the increasingly urgent demands for women, 
to withdraw from their present employment all women born in 
the years 1920-1921 of in the first six months of 1922 who come 
within the scope of the National Service Acts (i.e., single women), 
unless it can be shown that they have special qualifications which 
are not in demand for the services or war industries or that their 
withdrawal would result in the closing down of the business or 
branch of business of national importance in which they are 
employed. 

The Council are further informed that the effect of this decision 
on the arrangement shortly mentioned, above with regard to the 
withdrawal of women from the offices of solicitors is as follows :— 

It will in future be necessary for solicitors who wish to apply 
for the deferment of the calling up of single women born in 
1920-1921 or in the first six months of 1922 to establish that 
those women are occupying pivotal positions, and it will no 
longer be sufficient to show in the case of women in the 1920 
and 1921 age groups that they were employed in their present 
employment before the Ist May, 1940. 

On the other hand, there will be no alteration in the existing 
arrangements affecting single women born in 1918-1919 or women 
born in 1922, apart from those who are now subject to the 
National Service Acts. 

The Council wish to direct the attention of the profession to 
the fact that where an existing deferment is cancelled or an 
application for deferment is refused in respect of a single woman 
in the 1920-1921 age groups or born in the first six months of 
1922 the solicitor will receive Form 247, which states, inter alia, 
that— 

(a) the District Man Power Board cannot receive any 
representations from the employer against the decision taken ; 

(b) if in an exceptional case an employer is of the opinion 
that as a result of the decision urgent work in which 4 
Government Department is interested would be seriously 
curtailed, it is open to him to submit particulars to the 
Government Department concerned, which may, if it thinks 





* 





y 
1e 
T 
‘k 
is 


“d 


1e 
1e 
se 


“ll 


in 
ce 


nt 


in 
be 
ce 


th 


to 
at 
pe 
pe 


or 


m 
1¢ 


ly 
in 
at 
10 
() 
at 


1g 
1e 


Lo 
in 
in 
of 


(ty 


sf 
i) 


m 


ly 


1€ 





. August 29, 1942 


THE SOLICITORS’ JOURNAL. 








COUNTY COURT CALENDAR FOR SEPTEMBER, 


Circuit 1—Northum- 
berland 


His Hon. JUDGE 
RICHARDSON 

Alnwick, 
Berwick-on-T weed, 
Blyth, 
Consett, 
Gateshead, 
Hexham, 
Morpeth, 

t*Newcastle-upon-Tyne, 
North Shields, 
Seaham Harbour, 
South Shields, 
Sunderland, 


Circuit 2—Durham 
His Hon, JUDGE GAMON 
Barnard Castle, 24, 
Bishop Auckland, 22 

Darlington, 23 
*Purham, 21 

Guisborough, 

Leyburn, 14 
f*Middlesbrough, 17 


(J.8.) 
Northallerton, 
Richmond, 

t*Stoc eam 15 

US 
Thirs' k, 
West ‘Hartlepool, 16 

(J.8.), 30 





Circuit 3—Cumber- 
land 


His Hon. HUDGR 
ALLSEBROOK 
Alston, 
Appleby, 
+* Barrow-in-Furness, 
Brampton, 
*Carlisle, 
Cockermouth, 
Haltwhistle, 
*Kendal, 
Keswick, 
Kirkby Lonsdale, 
Millom, 
Penrith, 
Ulverston, 
t*Whitehaven, 
Wigton, 
Windermere, 
*Workington, 


Circuit 4—Lancasksre 


His mee JUDGE PERL, 
).B.E., KC, 
Ptcceneog 
+* Blackburn, 
** Black pool, 
*Chorley, 
Clitheroe, 
Darwen, 
Lancaster, 
t*Preston, 


Circuit 5—Lancashire 


His Hon. JUDGE 
HARRISON 

t*Bolton, 16, 22 (J.S.), 
30 (R.) 

Bury, 7 (J.S.), 14 

rohan, 10, 17, 24 


one hidele, 18 (J.8.), 2 
"Salford, 9 (J.S.), in 
15, 21, 23 (J.S.) 


Circuit 6—Lancashire 


His Hon. JupG@r 
CROSTHWAITE 

His Hon. JuDGE 
PROCTER 

rupees. 14, 15, 16, 
17, 18, 21, 22, 23, 

, 29, 30 

St. Helens, 16 

Southport, 15, 29 

Widnes, 18 

*Wigan, 17 


Circuit 7—Cheshire 


His Hon. Jupar 
RICHARDS 
Altrincham, 9 
*Birkenhead, 9(R.), 14, 
15 (J.8.), 23 (R.), 28 
Chester, 8, 29 
*Crewe, 11 
Market Drayton, 25 
Nantwich, 25 
*Northwich, 17 
‘ Runcorn, 22 
*Warrington, 10, 18 


Circuit 8—Lancashire 


His Hon. Jupar 
RHODES 


Leigh, 11 (R.) 


*Manchester, 2, 9, 11 
(B.), 21, 22, 23, 24, 


25 (B.), 28, 29, 30 





Circuit 10—Lancashire 
His Hon. JupGe Burals 
* Ashton - under - Lyne, 
11, 28 (B.) 
*Burnley, 17, 18 
Colne, 16 
Congleton, 25 


Hyde, 2 

*Macclesfield, 8 (B.), 10 
elson, 

Rawtenstall, 23 

Stalybridge, 24 (J.8.) 
*Stockport, 8, 22, 25 
(B.), 30 (J.8.) 

Todmorden, 15 


Circuit 12—Yorkshire 
His Hon. JupGr NEAL 
* Bradford, 
Dewsbury, 
* Halifax, 
* Huddersfield, 
Keighley, 
Otley, 
Skipton, 
Wakefield, 


Circuit 13—Yorkshire 


His Hon. Jupar 
ESSENHIGH 
*Barnsley 
Glossop, 16 (R.) 
Pontefract, 
Rotherham, 

*Sheffield, 


Circuit 14—Yorkshire 
His Hon. JUDGE 
STEWART 
Easingwold, 
Harrogate, 18 (R.), 25 
Helmsley, 
Leeds, 2 (R.), 9 (R.), 
16(R.), 23, 24(J5.8.), 
30 


Ripon, 
Tadcaster, 
York, 29 


Circuit 16—Yorkshire 
His Hon. Jupar 
GRIFFITH 
Beverley, 10 (R.), 11 
Bridlington, 7 
Goole, 22 
Great Driffield, 21 
+* Kingston - upon-Hull, 
14 (R.), 15 (R.), 16, 
17, 18 (J.8.), 21 
(R.B.), 28 (R.) 
New Malton, 23 
Pocklington, 3 
*Scarborough, 8, 9, 15 
(R 
Selby, 4 
Thorne, 24 
Whitby, 9 (R.), 10 
Circuit 17—Lincoln- 
shire 
His Hon. Jupar 
LANGMAN 
Barton-on-Humber, 4 
+* Boston, ib) _— 17, 
24, ~ 
Brigg, 7 
Caistor, 24 
Gainsborough, 18 (R.), 
23 


Grantham, 18 
+*Great Grimsby, e 2 
(I.8.), 3 (R.B.), 
16 (3.8.) (R. — 
Wednesdau) 
Holbeach, 11 
Horncastle, 28 
* Lincoln, 
(R.B. ), 1 
*Louth, 22 
Market Rasen, 15 (R.) 
Scunthorpe, 14 (R.), 
21 


mB 


(R.), 


Skegness, 9 
Sleaford, 8 
Spalding, 10 
Spilsby, 4 (R.) 


Circuit 18—Notting- 
hamshire 
His Hon. JUDGE 
HILDYARD, K.C. 
— So, %, ii, 


Kast gs . - ) 
Mansfield, 
Newark, is tk) 
*Nottingham, 3 (R.B.), 
16, 17 (J.8.), 18, 23 
24, 25 (B.) 
Worksop, 8 (R.), 15 


Circuit 19—Derbyshire 
His Hon. JuDGR WILLES 

Alfreton, 15 

Ashbourne, 

Bakewell, 8 

Burton-on-Trent, 16 

(R.B.) 

Buxton, 14 
*Chesterfield, 11, 18 
*Derby, 9, a (R.B.), 

22, 24(J 8.) 

Ilkeston, 2 22 

Long Eaton, 17 





Matlock, 
New Mills, 
Wirksworth, 10 


Circuit 20—Leicester- 
shire 
His Hon. JUDGE 
GALBRAITH, K.C. 
Ashby-de-la-Zouch, 17 
* Bedford, 22 (R.B.), 23 
Bourne, 
Hinckley, 14 
Kettering, 22 
* Leicester 
4 a “(B. tg 10 weeny 
1 (B.) 


a! 15 
Market Harborough, 


16 
Melton alae 11 


(R.), 2 
Oakham, "4 (R.), 18 
Stamford, 21 
Wellingborough, 24 


Circuit 2i—Warwick- 
shire 
His Hon. JUDGE DALE 
His Hon. JUDGE 
FINNEMORE (Add.) 
*Birmingham, 21, 22, 
23, 28, 29 


Circuit 22—Hereford- 


shire 
His HON. JuDGE ROoPR 
REEVE, K.C. 
Bromsgrove, 
Bromyard, 
Evesham, 
Great Malvern, 
Hay, 
* Hereford, 
*Kidderminster, 
Kington, 
Ledbury, 
* Leominster, 
*Stourbridge, 
Tenbury, 
*Worcester, 


Circuit 23 — North- 
amptonshire 
His Hon. JuDGE FORBES 
Atherston, 24 
Banbury, 16 (R.B.), 
30 


Bletchley, 22 
Chipping Norton, 2 
*Coventry, 14,15 (R.B.) 
Daventry, 
Leighton Buzzard, 17 
*Northampton, 21, 22 
(R.), 25 (R.B.), 28, 
29 
Nuneaton, 16 
Rugby, 23 
Shipston-on-Stour, 1 


Circuit 24 — Mon- 
mouthshire 
His Hon. JUDGE 
THOMAS 
Abergavenny 
Abertillery, 
Bargoed, 
Barry, 
t*Cardiff, 
Chepstow, 
—a 
t* News 
i ce area and Blaen- 
avon, 
*Tredegar, 


Circuit 25—Stafford- 
shire 


His Hon. JuDGE 
CAPORN 
*Dudley, . (J.8.), 22 
*Walsall, 24 “C. 8.) 
*West RIAs 2 
23 (J.8.) 
* Wolverhampton, 4 
(J.S.), 25 


Circuit 26—Stafford- 
shire 


His HON. JUDGE 
FINNEMORE 
Burslem, 
*Hanley, 10, 24, 25 
Leek, 14 
Lichfield, 16 
Newcastle-under- 
Lyme, 15 
*Stafford, 11 
*Stoke-on-Trent, 9 
Stone, 28 
Tamworth, 17 
Uttoxeter, 


Circuit 27—Middlesex 
His Hon. JupGE TUDOR 
REES 
Whitechapel (Sitting 
at Shoreditch County 
Court), 10, 18, 25 


Circuit 28-Shropshire 
His Hon. Jupar 
SAMUEL, K.C. 
Brecon, 
Bridgnorth, 





Builth Wells, 
Craven Arms, 
Knighton, 
Llandrindod Wells, 
Llanfyllin, 
Llanidloes, 
Ludlow, 
Machynlleth, 
Madeley, 
*Newtown, 
Oswestry, 
Presteign, 
*Shrewsbury, 
Wellington, 
Welshpool, 
Whitchurch, 


Circuit 29—Caernar- 
vonshire 


His HON. JUDGE SIR 
ARETMUS JONES, K.C. 
Bala, 

t* Bangor, 

Blaenau Festiniog, 
*Caernarvon, 
Colwyn Bay, 
Conway, 

Corwen, 

Denbigh, 


Hol yhead, 
Holywell, 
Llandudno, 
Llangefni, 
Llanrwst, 
Menai Bridge, 
Mold, 
*Portmadoe, 
Pwllheli, 
Rhyl, 
*Ruthin, 
Wrexham, 


Circuit 30 — Glamor- 
ganshire 


His HON. JUDGE 
WILLIAMS, K.C. 
* Aberdare, 
Bridgend, 
Caerphilly, 
Merthyr Tydfil, 
*Mountain Ash, 
Neath, 
*Pontypridd, 
Port. Talbot, 
*Porth, 
*Ystradyfodwe¢, 


Circuit 31—Carmar- 
thenshire 


His HON. JUDGE 
Morris, K.C. 
Aberayron, 
t*Aberystwyth, 
Ammanford, 
Cardigan, 
t*Carmarthen, 

t* Haverfordwest, 
Lampeter, 
Llandilo, 
Llandovery, 
Llanelly, 
Narberth, 
Newcastle-in-Emlyn, 
Pembroke Dock, 

*Swansea, 


Circuit 32—Norfolk 


His Hon. JUDGE 
ROWLANDS 
Beccles, 


Downham Market, 10 
East Dereham, 
Kye, 
Fakenham, 

t*Gt. Yarmouth, 24, 25 
Harleston, 


Holt, 
t*King’s Lynn, 17, 18 
tLowestoft, 11 
North Walsham, 
*Norwich, 21, 2 
Swaffham, 9 
Thetford, 15 
Wymondham, 16 


Circuit 33—Essex 

His Hon. Jupar 
HILDESLEY, K.C. 
Braintree, 14 

*Bury St. Edmunds, 29 

*Chelmsford, 28 
Clacton, 22 
Colchester, 16, 17 
Felixstowe, 
Halesworth, 15 
Halstead, 25 
Harwich, 

t* Ipswich, - 
Maldon, 
Saxmundham, 
Stowmarket, 18 
Sudbury, 30 
Woodbridge, 23 





Circuit 34—Middlesex 


His Hon. JUDGE 
AUSTIN JONES 
His How. JupGE TUDOR 
RES (Add.) 
Uxbridge, 15, 22 


Circuit 35 — Cam- 
bridgeshire 


His Hon. JUDGE 
CAMPBELL 
Biggleswade, 8 
Bishops Stortford, 
*Cambridge, 11 (R.B.), 
16 (R.), 23 (J.S.) 
(B.), 24 
Ely, 25 
Hitchin, 14 
*Huntingdon, 17 


Luton, 10 (J.S.) (B.), 
* 11, 25 (R.B.) 
March, 
Newmarket, 21 
*Oundle, 
Peterborough, 11 (R.). 
15, 16 


Royston, 18 

Saffron Walden, 7 
Thrapston, 9 
Wisbech, 11 (R.), 22 


Circuit 36—Berkshire 


His Hon. Jupar Hurst 

*Aylesbury, 25 (R.B.) 
Buckingham, 
Henley-on-Thames, 14 
High Wycombe, 

*Oxford, 14 (R.B.), 28 
Reading, 24 (R.B.) 30 
Thame, 
Wallingford, 
Wantage, 

*Windsor, 23 
Witney, 


Circuit 37—Middlesex 


His HON. JUDGE 
HARGREAVES 
Chesham, 
*St. Albans, 22 
West London, 21, 23, 
24, 29, 30 


Circuit 383—Middlesex 


His Hon. JUDGE ALCHIN 
Barnet, 22 
*Edmonton, 21, 24, 25, 
29 
Hertford, 23 
Watford, 30 


Circuit 39—Middlesex 


His Hon. JUDGE 
ENGELBACH 
Shoreditch, 10, 11, 14, 
15, 17, 18, 23; 22, 
24, 25, 28, 29 


Circuit 40—Middlesex 


His Hon. JUDGE 
JARDINE, K.C. 

His HON. JUDGE 
DRUCQUER (Add.) 

His HON. JUDGE TUDOR 
Rees (Add.) 

Bow, 22, 23, 24, 25, 

28, 29, 30 


Circuit 41—Middlesex 


His Hon. JUDGE 
EARENGEY, K.C. 

His HON.JUDGE TREVOR 
HUNTER, K.C, (Add.) 
Clerkenwell, 14, 15, 

16, 17, 18, 21, 23, 
23, 24, 25, 29, 30 


Circuit 42—Middlesex 


His HON. JUDGE DAviIp 
DAVIES, K.C. 
Bloomsbury, 21, 22, 
23, 24, 25, 28, 29. 
30 


Circuit 43—Middlesex 


His HON. JUDGE LILLEY 
His HON. JUDGE 
DrvUcQUER (Add.) 
Marylebone, 10, 17, 22, 
23, 24, 25, 29, 30 


Circuit 44—Middlesex 


His Hon. Jupa@r Sir 
MORDAUNT SNAGGER 
His HON. JUDGE AUSTIN 
JONES (Add.) 
Westminster, 21, 23, 
24, 25, 28, 29, 30 


Circuit 45—Surrey 


His Hon. Juparf 
HANCOCK, M.C, 
His Hon. JUDGE 
Hurst (Add.) 
*Kingston, 
*Wandsworth, 28 





Circuit 46—Middlesex 


His HON. JUDGE 
DRUCQUER 


Brentford, 7, 14, 21, 
28 

*Willesden, 1, 8, 15, 22, 
29 


Circuit 47—Kent 


His Hon. JUDGE WELLS 
His Hon. JUDGE 
Hurst (Add.) 
Southwark, 
Woolwich, 


Circuit 48—Surrey 


His Hon. JUDGE 
KONsTAM, C.B.E., 
Dorking, 17 
Epsom, 16, 29 
*Guildford, 10 
Horsham, 15 
Lambeth, ~ 

25, 28, 


Redhill, 33. 


K.C. 
18, 21, 


Circuit 49—Kent 


His Hon. JUDGE 
CLEMENTS 
Ashford, 

*Canterbury, 
Cranbrook, 
Deal, 

* Dover, 
Faversham, 
Folkestone, 
Hythe, 

*Maidstone, 
Margate, 

* Ramsgate, 

t* Rochester, 
Sheerness, 
Sittingbourne, 
Tenterden, 


Circuit 50—Sussex 


His HON. JUDGE 
AUSTIN JONES 

His HON. JUDGE 
ARCHER, K.C. (Add.) 
Arundel, 
oo 10 (R.), 17, 

T*C BE 18 

*Eastbourne, 16 

*Hastings, 15 
Haywards Heath, 23 

* Lewes, 21 
Petworth, 28 
Worthing, 22 


Circuit 51 — Hamp- 
shire 


His HON. JUDGE 
TOPHAM, K.C, 

Aldershot, 
Basingstoke, 
Bishops Waltham, 
Farnham, 

* Newport, 
Petersfield, 

+* Portsmouth, 
Romsey, 
Ryde, 

t*Southampton, 

* Winchester, 


Circuit 52—Wiltshire 


His HON. JUDGE 
JENKINS, K.C, 
*Bath, 17, 24 
Calne, 
Chippenham, 29 
Devizes, 21 
*Frome, 22 
Hungerford, 14 
Malmesbury, 10 
Marlborough, 
Melksham, 25 
*Newbury, 23 (R.) 
*Swindon, 16, 23 
Trowbridge, 18 
Warminster, 
Wincanton, 25 (R.) 


Circuit 53—Glouces- 
ter shire 


His Hon. JUDGE 
KENNEDY, K.C, 
Alcester, 23 
*Cheltenham, 8, 9, 22 
Cirencester, 10 
Dursley, 3 
t*Gloucester, 7, 21 
Newent, 
Newnham, 16 
Northleach, 17 
Redditch, 11 
Ross, 18 
Stow-on-the-Wold, 2 
Stratford-on-Avon, 24 
Stroud, 15 
Tewkesbury, 28 
Thornbury, 14 
Warwick, 25 
Winchcomb, 1 








1942. 


Circuit 54—Somerset- 
shire 
His Hon. JUDGE 
WETHERED 
t* Bridgwater, 18. 
t* Bristol, 14, 21 (J.S.), 
22, 23, 24, 15 (B.), 
3’ (J. 8.), 29, 30 
Minehead, 22 (R.) 
*Wells, 15 
=——e 
16, 17 
— ng — Dorset- 
His Hon. JUDGE CAVE, 
K.¢ 
Andover, 
Blandford, 
* Bournemouth, 
Bridport, 
Crewkerne, 
* Dorchester, 
Lymington, 
t Poole, 
Ringwood, 
*Salisbury, 
Shaftesbury, 
Swanage, 
*Weymouth, 
Wimborne, 
*Yeovil, 
Circuit 56—Kent 
His HON. JUDGE SIR 
GERALD Hurst, K.C, 
Bromley, 
*Croydon, 


22, 23 


8 (R.), 14, 
15, 16, 24 (R.B.), 
25, 28, 29, 30 

Dartford, 17 

East Grinstead, 

Gravesend, 21 

Sevenoaks, 

Tonbridge, 

Tunbridge Wells, 24 


Circuit 57-Devonshire 
His HON. JUDGE 
THESIGER 
Axminster, 14 (R.) 
t* Barnstaple, 22 
Bideford, 23 
Chard, 15 (R.) 
tExeter, 10, 11 
Honiton, 14 
Langport, 21 
Newton Abbot, 
Okehampton, 18 
South Molton, 
Taunton, 7 
Tiverton, 16 
* Torquay, 8, 9 
Torrington, 24 
Totnes 
Wellington, 14 (R.) 


Circuit 58—Essex 
His HON.JUDGE TREVOR 


HUNTER, K.C. 
Brentwood, 18 (R.) 
Gray's Thurrock, 22 

(R 
Ilford, 7 (R.), 14 (R.) 

15, 21 (R.), 28 (R.) 

29 
Southend, 9 (R.), 16 
(R.B.), 23, 24 (R.), 25 


Circuit 59—Cornwall 
His HON. JUDGE 
ARMSTRONG 
Bodmin, 15 
Camelford, 16 
Falmouth, 21 (R.) 
Helston, 8 
Holsworthy, 20 
Kingsbridge, 18 (R.) 
Launceston, 
Liskeard, 17 
Newquay, 
Penzance, 9 
7°) lymouth, 16 (R.), 
22, 23, 
Redruth, 10 
St. Austell, 14 
Tavistock, 30 
t* Truro, 11 


The Mayor's & City 
of London Court 

His HON. JUDGE 
DODSON 

His HON. JUDGE 
WHITELEY, K.C. 

His HON. JUDGE 
THOMAS 

His HON. JUDGE 


BEAZLEY 
Guildhall, 14, 15, 16 
(A.), 17, 


18 Pg 





. ) 


* = Bankruptcy 
Court 
t = Admiralty 
Court 
(R.) = Registrar 
(J.8.) = Judgment 
Summonses 
(B.) = Bankruptey 
(R.B.) = Registrar in 
Bankruptey 
(Add.) = Additional 
Judge 


(A.) = Admiralty 
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fit, approach the District Man Power Board with a view to 
the reconsideration of the case ; and 

(c) such representations by a Government Department must 
be received by the District Man Power Board not later than 
one week from the date at which the notification of the 
cancellation or rejection of the deferment application was sent 
to the employer. 

The Council of The Law Society therefore wish to point out to 
solicitcrs that in any case where a solicitor receives Form 247 in 
respect of a woman whom the solicitor considers is holding a 
pivotal position and wishes to retain, application should be 
made forthwith direct to the Lord Chancellor’s Department at 
the House of Lords (and not through The Law Society), giving 
the full names of the woman concerned, her national identity 
registration number, her date of birth; the address of the 
District Man Power Board, and such particulars as the solicitor 
may consider justify his submission that the women is a pivotal 
worker within the meaning of that expression as defined in the 
statement appearing in the July, 1942, issue of The Law Society’s 
Gazette. T. G. Lunp, 

London, W.C.2. Secretary, 

26th August. The Law Society. 





Two Appeals. 

Sir,—Once again Mr. A. P. Herbert has performed a notable 
public service. In the issue of Punch of the 19th August, with 
his usual mordant wit, he exposes the fatuity of the continuance 
of the Appellate Ju_isdiction of the House of Lords in civil cases. 
It has never been clear why the King’s lieges on trial for their 
lives have the right of one appeal to the Court of Criminal Appeal, 
whilst issues affecting property can be made the subject of 
a further dilatory and expensive appeal to the House of Lords. 
As Mr. Herbert puts it, the expense of successive appeals must 
make the acquisition of justice difficult for the rich and impossible 
for the poor. He very pertinently adds that the Inland Revenue, 
relying on the public purse, can pursue their unjust claims to the 
end, and if they lose send the bill to the taxpayer. 

In the early seventies of the last century, prior to the passing 
of the Judicature Act, a Royal Commission recommended the 
abolition of the Appellate Jurisdiction of the House of Lords. 
For some unexplained reason no action was taken. In the case 
referred to by Mr. Herbert the successful litigant won the day by 
a majority of five judges to four, whilst in the two appeal courts 
“the score was four all.’”’ In other words, the decision of 
Mr. Justice Atkinson in the court of first instance was finally 
upheld by a majority of one, and the entire costs of the 
subsequent litigation were thus thrown away. 

There has long been little excuse under peace conditions, and 
there can now be no excuse under war conditions, for the 
continuance of the present system, which bears so hardly on the 
unhappy litigant and plays inevitably into the hands of the rich 
man. We can no longer afford. the dilatory, expensive and 
wasteful methods of the past. 

But little legislative action is required. The Court of Appeal 
should be strengthened in all cases to five judges. If it be 
desired to lend dignity to the court, by all means let the judges 
of the Court of Appeal enter the House of Lords. 

It is to be hoped that Mr. Herbert’s trenchant article will have 
the effect of drawing public attention to this urgently necessary 
refawm. Incidentally, minority judgments as in the Privy Council 
should be abolished, thus leaving the state of the law beyond doubt. 

Bath. GEO. E. HUGHEs. 

20th August. 
War Damage: Professional Fees. 

Sir.—May we be permitted to draw your attention to an 
iniquity of the War Damage Act. 

When serious bombing first occurred forms were sent out by 
the War Damage Commission for completion by claimants, no 
mention being made thereon regarding the claimant obtaining 
professional assistance to complete such forms. Naturally, a 
‘layman ’”’ knowing, in the majority of cases, nothing about 
valuation of properties, consulted either a surveyor or a solicitor. 
As there is no provision under the War Damage Act, 1941, for 
the reimbursement of surveyor’s fees for valuation in the event 
of a total loss, surveyors and other professional men are looking 
to their clients for payment of fees—in some cases hopelessly, as 
the client, having lost his property, is not in a position to discharge 
such fees. 

It seems to us that with the first forms sent out the public 
should have been clearly informed that no fees of professional 
men would be allowed in total loss cases, although it hardly seems 
reasonable to expect a ‘‘layman’”’ to be able to estimate the 
amount to be claimed and if necessary to appeal against the 
Commission’s estimate of value. 

In any case, we contend that in total loss cases the Commission 
should advance the amount of surveyor’s or other fees incurred 
by the claimant in ignorance and set off such advance against the 
total claim. ? 

London, S.E.11. 

25th August, 


E. G. & J, W. CHESTER. 





To-day and Yesterday. 
LEGAL CALENDAR. 

24 August.—The first known reference to the Middle Temple 
is found in the will of John Bownt, of Bristol, dated the 24th 
August, 1404, St. Bartholomew’s Day, containing a bequest of 
two marks to Robert, Steward of the Middle Temple, “ pro 
immensa bonitate sua mihi impensa.” <A bequest of his statutes 
to John Beoff, apprenticio curiae et socio meo dilecto, makes it 
probable that he himself was an apprentice of the Court. 


25 August.—In July, 1843, Lieutenant-Colonel Fawcett, of the 
55th Regiment, was shot dead by his brother-in-law, Lieutenant 
Munro, of the Royal Horse Guards, in a duel near Camden Town, 
culminating a family quarrel. The survivor escaped, but on the 
25th August Lieutenant Cuddy, of the 55th, and Mr. Gulliver, 
surgeon of the Royal Horse Guards, appeared at the Old Bailey 
charged with being accessories before the fact. The latter was 
allowed to give evidence and called by the prosecution, but he did 
not explain much beyond the fact that the fatal shot was the 
result of a mistake. The jury were no doubt delighted to acquit 
Cuddy, who only a year before had been the first man to reach 
the top of the battlements at the storming of Chin-Kiang-Foo, 
planting the colours there under enemy fire and coolly assisting 
the next man on the scaling ladder. 


26 August.—William Newington was born at Chichester of 
respectable parents who gave him a good education and placed 
him as clerk with an attorney there. In due course he went to 
London and though for a time he worked very faithfully in a 
scrivener’s office, he had too much of a taste for late nights and 
gay parties. Eventually he left his work and lived for about a 
year without any visible means of support. He came to a bad 
end. One day he forged a draft on Child’s Bank, in Fleet Street, 
for £120, in the name of one of their customers and sent a porter 
to cash it, waiting at a coffee-house in St. Paul’s Churchyard. 
The counterfeit was so well done that it would certainly have 
deceived the clerks if he had remembered to date it. As it was, 
suspicion was aroused, he was arrested and convicted at the Old 
Bailey, although nine gentlemen gave evidence as to his excellent 
character. Forgery had recently been made a capital offence, and 
he was hanged at Tyburn on the 26th August, 1738. 


27 August.—On the 27th August, 1827, about one o’clock in the 
morning, ‘‘ an unfortunate female prevailed on a hairdresser in 
the Borough to treat her with a glass of liquor and within a few 
minutes afterwards picked his pocket of two half-crowns. She 
was immediately seized and carried to the watch house. In the 
course of the morning she was brought up at Union Hall and 
committed for trial. Shortly afterwards a true bill against her 
was found by the grand jury at the Sessions House. The case 
came before the chairman and petty jury in the afternoon and 
at four o’clock she was found guilty and sentenced to one year’s 
imprisonment in Guildford Gaol, about fifteen hours after she 
committed her crime. 

28 August.—On Derby Day, 1838, a phaeton, driven by 
Mr. Francis Eliot, returning from the races, collided with a gig 
driven by Mr. Charles Mirfin who was thrown out fracturing some 
of his ribs. An altercation followed during which Mr. Eliot, 
not realising that the other was hurt, struck him on his injured 
side. Neither knew the other’s name, but in August they met 
by chance in a saloon in Piccadilly. Mr. Mirfin refused to accept 
an apology and insisted on fighting it out, so a duel on Wimbledon 
Common was arranged. Mr. Eliot’s first shot went through the 
hat of his opponent, who insisted on another exchange. Next time 
the ball pierced his heart. On the 28th August the inquest jury 
brought a verdict of wilful murder against all the parties con- 
cerned. Eventually the seconds were tried and convitted and 
sentence of death was passed on them. This, however, was 
commuted to a year’s imprisonment. 


29 August._—_Hugo Grotius or Huig van Groot, the great 
Dutch statesman and jurist, died at Rostock on the 29th August, 
1645. As a young man he took the degree of Doctor of Law at 
Leyden and took up practice as an advocate. The Dutch East 
India Company gave him a retainer and he was involved in a case 
which gave rise to international controversy when one of their 
captains took a Portuguese galleon in the Straits of Malacca. 
It was necessary for the defence to show that Portugal’s 
contention that Eastern waters were her private property was 
untenable, and he maintained what was then by no means 
generally admitted that the ocean was free to all nations. He 
was involved in the troubles which fell on the Netherlands in 
1618 when the upright and able Oldenbarneveldt, the leader of 
his party, went down before the Stadtholder Maurice of Nassau 
and was sentenced to death. He himself was condemned to life 
imprisonment and confiscation of his property. In the fortress 
of Louvestein he went back to the classical pursuits-of his youth. 
The books he needed were brought in and carried away in 4 
chest, and through the ingenuity of his wife he effected his escape 
by hiding in it. He went abroad and spent the rest of his life in 
exile. His great work De jure belli et pacis had as its fundamental 
idea a law based on reason and the nature of man as a social being. 
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30 August.— On the 30th August, 1873, Sir George Jessel 
succeeded Lord Romilly as Master of the Rolls, and for the first 
time a Jew held high judicial office in England. The great 
Judicature Act remodelling our legal system had just been 
passed, and when it came into operation the Master of the Rolls 
became an ex officio member of the Court of Appeal, with 
precedence next after the Lord Chief Justice, and ordinary 
president of the Chancery division of that court. To the 
administration of the law in a new era he brought the aptitudes 
of a man of business, acute powers of reasoning and a wide and 
minute legal knowledge extending to Roman law and the modern 
codes founded on it. 


JUDGE AGAINST JURY. 

In these soft spoken days it is not often that a jury gets so 
forcible a piece of a judge’s mind as the one at the last Winchester 
Assizes which found a verdict of manslaughter in the case of a 
man charged with murder, contrary to the opinion of Charles, J. 
He said: ‘‘ I directed the jury that it was not open to them to 
find manslaughter. They have in defiance of that direction and 
in falsity to their oath found that verdict. It is a verdict I must 
accept, although there was no evidence, as I directed them, upon 
which they could act.’’ To the jury he said: ‘‘ You may leave 
the box. You are not fit to be there.” Sir Francis Jeune in the 
Divorce Court once had to deal with a jury who, after being 
directed that all the evidence pointed to a foreign domicile, 
announced that they found the contrary. ‘‘ Do you really ? ” 
said the President. ‘‘ Yes,’’ replied the foreman. ‘‘ We have 
carefully considered it.’’ ‘* Well,’ said Jeune, “‘ I have heard a 
great many verdicts in my life; but I think I never heard one 
like this. The evidence is all one way.” Then without further 
comment he proceeded to rule contrary to the verdict, the 
counsel in whose favour the jury had found not protesting, for 
they had astonished even him. The best rebuke ever administered 
to a jury came from Judge Adams of Limerick in a stabbing case. 
To the accused he said: ‘ Patrick Murphy, you have been 
acquitted by these twelve jurors of the crime of which you are 
charged. Take a good look at them, Pat ; study their faces well ; 
for 1 give you my solemn promise that if ever you are found 
guilty before me of doing to anyone of them what you did to the 
prosecutor in this case you won’t get a day’s imprisonment for 
doing it.” 








War Legislation. 


STATUTORY RULES AND ORDERS, 1942. 


Apparel and Textiles. Cloth (Making-up and Use) (No. 4) 
Directions, July 31. 

Apparel and Textiles. Gloves (No. 2) Directions, Aug. 1. 

Control of Manufacture and Supply Orders (Amend- 
ment) Order, Aug. 12. 

County Roadmen (Payment of Wages) Order, Aug. 13. 

Customs. Export of Goods (Control) (No. 33) Order, 
Aug. 10. 

Encouragement of Exports (Cotton) Order, Aug. 10. 

Fire Precautions (Canadian Fire Fighters) Order, Aug. 8. 

Food (Sector Scheme) Directions, Aug. 18, under the Food 
Transport Order, 1941. 

Horticultural (Cropping) 
Aug. 14. 

E.P. 1600/8. 43. Licensing (Restriction of Supply on Sunday) (No. 4) 
Order, Aug. 7. 

Limitation of Supplies (Misc.) (No. 16) Order, 1942. 
Gen. Licence, Aug. 10. 

Location of Retail Businesses Order, Aug. 13. 

Machinery, Plant and Appliances Licence, Aug. 17, 
re Cranes. 

Machinery, Plant and Appliances Licence, Aug. 17, re Metal 
Shutters. 

Ministers of the Crown (Minister of Production) Order 
in Council, July 13. 

War Risks Insurance (Commodity Insurance) (No. 4) 
Order, Aug. 14. 


STATIONERY OFFICE. 
List of Statutory Rules and Orders. July 1 to 31, 1942. 


E.P. 1415: 


E.P. 1556. 
E.P. 1620. 


E.P. 1644; 
No. 1598 


E.P. 1597. 
E.P. 1632. 
E.P. 1656. 
E.P. 1645. Amendment (No. 2) Order, 
E.P. 1609. 


E.P. 1619. 
E.P. 1652. 


E.P. 1653. 
No, 1383. 


No. 1639. 





Wills and Bequests. 


Mr. Hugh Crompton Bischoff, barrister-at-law, of Woodlands, South- 
ampton, left £36,283, with net personalty £31,791. 

Mr. Cecil Plumbe Smith, solicitor, of Chester, left estate “so far as can 
at present be ascertained,” of £79,712, with net personalty £63,347. 





Mr. H. H. Coldwell, M.A., B.C.L., blind solicitor, of Barnsley, has recently 
taken up an appointment as head of the Services Department of the National 
Institute for the Blind. Mr. Coldwell was admitted in 1928. 


Notes of Cases. 


COURT OF APPEAL. 
Salisbury v. Marcel. 
Lord Greene, M.R., MacKinnon and Goddard, L.JJ. 16th March, 1942. 


Landlord and tenant—Repairing covenants—Tenant’s failure to observe 
at end of lease—Proposed demolition of premises—Scheme postponed 
because of war—Whether tenant protected from landlord’s claim for breach 
of covenant—Landlord and Tenant Act, 1927 {17 & 18 Geo. 5, c¢. 36), 
8. 18 (1). 

Appeal from a decision of Hilbery, J., 85 Son. J. 447. 


By a lease dated the 23rd March, 1926, the plaintiff landlord demised 
to the defendant the premises No. 59, New Bond Street, London, for 
fourteen years from the 29th September, 1925. The tenant covenanted 
with the landlord and those from time to time entitled in reversion to 
carry out repairs of a specified kind. When the lease ended in September, 
1939, the premises were ripe for demolition for the purpose of re-erection 
of new premises on the site. In May, 1937, the tenant was informed 
by the landlord in reply to a request for a renewal of the lease that the 
premises were to be demolished, and was offered accommodation in the 
new premises to be erected, the offer being refused. When the war broke 
out on the 3rd September, 1939, no constructional drawings or specifica- 
tions had yet been prepared, and the scheme of rebuilding became impossible 
to carry out, and was postponed indefinitely. His lordship found as a 
fact that the diminution in value of the reversion caused by the tenant’s 
breaches of covenant was the same as the cost of doing the neglected 
repairs, namely, £371. By s. 18 (1) of the Landlord and Tenant Act, 1927, 
‘“* Damages for a breach of covenant . . . to keep or put premises in repair 
during the... lease. ..or... at the termination of a lease, ... 
shall in no case exceed the amount (if any) by which the value of the reversion 

. in the premises is diminished owing to the breach . . . and in par- 
ticular no damage shall be recovered for a breach of any such covenant 
-.. to... put premises in repair at the termination of a lease, if 
it is shown that the premises . . . would at or shorfly after the termination 
of the tenancy have been or be pulled down, or such structural alterations 
made therein as would render valueless the repairs covered by the covenant 
. ..°’ Jt was argued for the landlord that, as the premises were not 
pulled down or going to be pulled down at the termination of the lease, 
he was entitled to £371 damages. It was argued for the tenant that the 
words “would ... have been... pulled down” made it necéssary 
to imply into the subsection the further words ‘‘ but for some extraneous 
cause,” and that he had a defence under the subsection because the premises 
would have been pulled down as specified but for the outbreak of war. 
Hilbery, J., gave judgment for the landlord for £371. The assignee of the 
tenant, who was joined as a defendant to the action, now appealed. 

LorD GREENE, M.R., said that he was unable to agree with Hilbery, J.’s 
view that immediately on the outbreak of war the project of pulling down 
and rebuilding was at an end. No regulation was in force at the time 
prohibiting such work, though its execution might be difficult. On the 
29th September, 1939, therefore, no change had taken place in the plaintiff 
landlord’s intention to pull down the building. Did the second branch 
of s. 18 (1) free the tenant, or his assignee, the defendant. from liability 
to pay damages for breach of the covenant to deliver up in repair. That 
branch appeared at first sight crabbed and ungrammatical, but he (his 
lordship) did not share Hilbery, J.’s view that no coherent meaning could 
be given to it without transposing certain words. The broad purpose 
of the relevant part of the section was clear—to prevent an unjust enrichment 
of the landlord. It might be asked why the words “ would have been 
or be” had been used rather than words referring to the lessor’s intention. 
The answer was that a building might be destined for demolition for some 
reason other than the intention of the lessor, e.g., under a demolition or 
compulsory purchase order. The draftsman therefore had to use words 
of general import, expressing the future fate of the building whatever 
might be the cause of that fate. He might have said “‘ were going to be 
pulled down at or shortly after the termination of the tenancy,” but he 
preferred to express futurity in a different but grammatically legitimate 
way. Also the point of time in relation to which the fate of the building 
was to be considered was that at which the covenant to deliver up fell to 
be performed, i.e., the termination of the lease. Further, the date at 
which the tenant was to prove the intended fate of the building was the 
date at which the action claiming damages for breach of the covenant 
was heard, and which was necessarily subsequent to the termination of 
the lease. Those two considerations explained the construction of the 
material sentence. The words ‘‘ would have been” were grammatically 
correct to express a statement in oratio obliqua (“if it is shown that ”’) 
made at a subsequent date (that of the trial) in relation to what at an earlier 
date (the termination of the Tease) was a future event at that date in 
contemplation. It was incorrect to say that the words “ would have ” 
made it necessary to imply a conditional sentence such as “ if it had not 
been for some extraneous cause.’’ The remaining words “ be pulled down ” 
must be linked up to the words “ would ” and “ shortly after the termination 
of the tenancy, so that that limb of the subsection would run “‘ if it is shown 
that the premises would shortly after the termination of the tenancy be 
pulled down.” The draftsman had there to some extent sacrificed grammar to 
conciseness ; but his difficulty was a real one, because he had to deal 
with an event, pulling down shortly after the termination of the tenancy, 
which might at the relevant time, namely, the hearing of the action, be 
past, present or future ; and he had apparently used the words ‘“‘ would be ” 
to meet that difficulty. If at the trial the tenant could show that at the 
moment when the covenant fell to be performed the building was going 





to be pulled down at or shortly after the termination of the tenancy, he 
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was entitled to the relief which the subsection gave. What, then, was the 
test by which the fate of the building at the relevant date was to be 
ascertained ? If it was shown that before that date arrived the landlord 
had decided to pull down the building, and that his intention still existed 
at that date, the requirements of the subsection were satisfied. The 
intention to pull down could not be regarded as having been abandoned 
because of the outbreak of war. The appeal must therefore be allowed. 

MacKinnon and Gopparp, L.JJ., agreed. 

CounsEL: Denning, K.C., and Weitzman, for the tenant’s assignee ; 
Havers, K.C., and Rochford, for the landlord. 

Sovicirors : Gale & Phelps ; Nicholson, Freeland & Shepherd. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


In re King; Barclays Bank, Ltd. v. King. 
Lord Greene, M.R., Luxmoore and Goddard, L.JJ. Ist July, 1942. 
Will—Construction—Gifts “duty free’’—KEstate duty and succession duty 
Additional legacies—Whether gifts free also of legacy duty payable on 
amount of such duties. 

Appeal from Simonds, J. 

The testator, after appointing the plaintiff bank to be his executor, by 
cl. 3 of his will provided: ** I bequeath the following legacies and annuities 
duty free namely.” Then followed a number of gifts, the first of which 
was in the following terms: “‘ I devise to my wife A my freehold house and 
estate . . . and I bequeath to her £10,000 also all the mortgages I hold 
on property belonging to her at L.”” By this summons the plaintiffs asked, 
inter alia, whether the legacy duty payable in respect of the sums applied 
in paying the estate and succession duty in respect of the devise of the 
freehold house fell on the testator’s widow A or was payable out of residue. 
Simonds, J., held that this legacy duty was payable by the widow. She 
appealed. 

Luxmoorg, L.J., delivering the judgment of the court allowing the appeal, 
said it was admitted that the sums required to pay the estate duty, 
succession and legacy duty on the gifts to the widow must be treated as 
additional legacies. The Legacy Duty Act, 1796, s. 21, provided that 
money left to pay legacy duty was not to be charged with duty as a legacy. 
There was no corresponding provision in the Finance Acts or in the 
Succession Duty Act, 1853. However, as the sums required to pay these 
duties had to be treated as legacies additional to the gifts which were given 
duty free, it seemed reasonably clear that the testator in using the words 
‘“‘ free of duty’? meant to provide that these gifts were to be enjoyed 
without any liability being cast on the widow to pay any duty, whether 
that duty was payable in respect of the subject-matter of the gift or in 
respect of the moneys required to pay the duties. 

CounsEL: Gray, K.C., and Mulligan; G. D. Johnston; H. A. Rose ; 
J. A. Read. 

Soxiciiors : Parker, Thomas & Co. 

[Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


KINGS BENCH DIVISION, COURT OF APPEAL 
Price v. Mann. 
Wrottesley, J. 11th December, 1941. 

Lord Greene, M.R., MacKinnon and Goddard, L.JJ. 13th March, 1942. 
Emergency legislation—Landlord and tenant—Premises damaged by enemy 

action—Landlord’s notice to avoid disclaimer—Erroneous reference to 

wrong section—Notice bad for ambiguity—Landlord and Tenant (War 

Damage) Act, 1939 (2 & 3 Geo. 6, c. 72), 88. 4, 10, 11. 

Appeal from a decision of Wrottesley, J. 

The defendant was the tenant of a flat in London which in October, 
1940, was by enemy action rendered unfit for occupation within the 
meaning of the Landlord and Tenant (War Damage) Act, 1939. On the 
5th November the tenant’s solicitors accordingly sent the landlord, the 
plaintiff, a notice under s. 4 (2) (a) of the Act, disclaiming the lease. The 
landlord’s solicitors thereupon sent the tenant’s solicitors a notice pur- 
porting to be a notice to avoid disclaimer under s. 4 (5). The notice stated 
that the landlord wished the tenant to retain the lease “on the terms 
specified in s. 10” of the Act. The notice was in error in its reference 
to s. 10, which is applicable where it is the tenant who gives notice to 
retain the lease, that section providing that there shall in such a case be 
implied in the lease a covenant by the tenant to render the premises fit 
for habitation as soon as reasonably practicable. Where a landlord serves 
notice to avoid disclaimer, s. 11 is applicable, which provides that a covenant 
is to be implied that the landlord will render the premises fit for habitation 
as soon as reasonably practicable. The tenant having refused to accept 
the notice avoiding disclaimer on account of the error in it, the landlord 
now sued for a declaration that the notice was valid. He contended that, 
the Act specifying no particular form for a notice to avoid disclaimer, it 
was sufficient that the landlord’s notice Made clear to the tenant what 
it meant and that it was not invalidated by the reference to the wrong 
section. It was contended by the tenant that the reference to s. 10 involved 
an avoidance of disclaimer by the landlord on terms (i.e., in s. 10) not 
sanctioned by the Act. By s. 4 (5), “ Where a notice of disclaimer is 
served ... the landlord may ... serve upon the tenant notice... 
to avoid disclaimer . . . requiring the tenant to retain the lease on the 
terms ” specified in s. 11. Wrottesley, J., said that the notice was invalid. 


Had the tenant accepted the notice as framed on the ground that she 
knew that reference to s. 11 was intended, she would have disabled herself 
from claiming subsequently that the notice imposed a liability on the 
landlord to do the repairs, for the latter would be able to rely on the 
reference to s. 10 as providing for repairs by the tenant. The notice was 
accordingly ambiguous and dangerous as not intimating to a person of 
average intelligence what it was supposed by the Act to intimate, and it 








was immaterial that it had been received not by a layman but by the 
tenant’s solicitors. There would have been no excuse for them had they 
accepted it as framed, and advised the tenant to sign it. It purported 
to reconstitute the relationship of landlord and tenant in respect of premises 
not fit for habitation on terms which left the tenant without defence to 
a claim that it was she who must effect the repairs. In Black v. Mileham, 
58 T.L.R. 13, the defect was one of lack of formality not of ambiguity, 
whereas here it was doubtful what rights would have been created by the 
tenant’s acceptance of the notice. Either of the parties might have remedied 
the position by availing himself of s. 5 (4) which authorised the court to 
extend any period mentioned in the Act on such terms as it thought fit. 
That was, however, not done, and it did not follow that the court would, 
if the application had been made, necessarily have extended the time. 
There must be judgment for the tenant. The landlord appealed. 

Lorp GREENE, M.R., said that if the court below had not taken the 
opposite view he would have thought the case unarguable. The Act laid 
down no particular form to be observed in notices served under it, but, 
on ordinary principles, any document was effective which sufficiently 
brought a clear intention to the mind of the recipient. It was conceded 
that if a landlord sent a notice which on the face of it was clearly intended 
to be a notice to avoid disclaimer, there was.no need to add “ in accordance 
with the terms specified in the Act.” The terms of the Act would apply 
in any case and the omission to refer to them would not make the notice 
bad. Here the notice would have been perfectly good if the writer had 
not unfortunately added “on the terms of s. 10 of the Act.” Section 10 
dealt with a wholly different matter, but on reading the document as 
a whole it was manifest that the recipient could not possibly be under 
any illusions as to its character. The appeal must be allowed. 

MacKinnon and Gopparp, L.JJ., agreed. 

CounsEL: Garland ; Longland. 

Soxicrrors: Foster, Hedge & Clare; Peacock & Goddard. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


APPEALS FROM COUNTY COURT. 
Carter v. S. U. Carburetter Co., Ltd. 

Lord Greene, M.R., MacKinnon and Goddard, L.JJ. 13th July, 1942. 
Landlord and tenant—Rent restrictions—Limited company tenant—W hether 

entitled to benefit of restriction of rent—Increase of Rent and Mortgage 

Interest (Restrictions) Act, 1920 (10 & 11 Geo. 5, c. 17), 8. 1, and Rent 

and Mortgage Interest (Restrictions) Act, 1939 (2 & 3 Geo. 6, c. 71), 8. 3. 

Defendants’ appeal from an order made by His Honour Judge Frankland 
on 8th April, 1942, at Otley County Court. 

The appellants, a trading company, took a three years’ lease of a house 
from the respondent on 3rd October, 1941. They divided the house into 
three, and Jet each part to one of their employees at rents which aggregated 
to a sum equal to that paid by the company under the lease. The question 
for the court was whether s. 1 of the Increase of Rent and Mortgage Interest 
(Restrictions) Act, 1920, s. 1, as amended by the 1939 Act, applied to the 
house so as to restrict the amount by which the rent might be increased 
above the “ standard rent ”’ in the case of a limited company tenant. 

Lorp GREENE, M.R., said that King v. York (1919), 88 L.J.K.B. 39, 
decided that the corresponding section of the Act then in force inured in 
favour of a new tenant and so on for tenant after tenant, and was not 
confined to a sitting tenant. The decision was a correct one and it was 
applicable to the section now in force. The question, therefore, whether 
the company, which was a new tenant, was prima facie entitled to the 
benefit of the section must be answered in favour of the appellants. The 
second point raised on behalf of the respondent was that it had been decided 
by a number of authorities that no person was entitled to any benefit of 
the Increase of Rent and Mortgage Interest (Restrictions) Act, 1920, so 
far as dwelling-houses were concerned, except a person in actual occupation, 
and that therefore no protection was given to a limited company by any 
part of the Act. Every one of those authorities dealt with another part 
of the Act, s. 5 of the 1920 Act now replaced by s. 3 of the 1923 Act, which 
prohibited a landlord from exercising the right to recover possession against 
a statutory tenant who was prepared to go on paying the standard rent, 
and they had no application in the present case. There was a contractual 
tenancy here, and the sole question was whether s. 1 operated to strike 
out the contractual figure of rent in the lease and substitute the standard 
rent. That question must be answered in favour of the appellants. There 
was no differentiation, express or implied, in the section, as against a 
limited company incapable of personal occupation, and nothing to limit 
the effect of the section to individuals in’ occupation. Broad language 
used by the judges in cases like Skinner v. Geary [1931] 2 K.B. 546, was 
used in relation to a totally different section and class of protection, and 
was only intended to apply to the part of the Act with which they were 
dealing, namely, the part which protected a tenant from being dispossessed. 
The appeal must be allowed. 

MacKinnon and Gopparb, L.JJ., concurred. 

Counset: The Solicitor-General (Sir David Maxwell-Fyfe, K.C.) and 
Ronald Hopkins ; H. B. Vaisey, K.C., and F, W. Beaton. 

Souicitors : The Treasury Solicitor ; Jaques & Co., for J. Lancelot Jones, 
Ilkley. 

, [Reported by MAURICE SHARE, Esy,, Barrister-at-Law.] 


CHANCERY DIVISION. 
In re Banca Commerciale Italiana. 
Simonds, J. 30th June, 1942. 


Emergency legislation— Winding up of enemy bank—Customers of the bank 
with accounts payable in enemy currency claim to be unsecured creditors 


—Validity of claim—Date for determining enemy character—Trading with 
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the Enemy Act, 1939 (2 & 3 Geo. 6, c. 89), 8. 3a—Defence (Trading with the 

Enemy) Regulations, 1940. 

Adjourned summons. 

The Trading with the Enemy Act, 1939, by s. 3A, inserted in the Act by 
the Defence (Trading with the Enemy) Regulations, 1940, by subss. (1) and 
(2), provides that, where any business is being carried on by or on behalf 
of enemy subjects, the Board of Trade may inter alia make a winding-up 
order. Where such an order has been made the Board may appoint a 
controller to conduct the winding-up. Subsection (3) of s. 3a, after providing 
for the making of preferential payments, continues: “‘ the assets of the 
business shall, so far as they are available for discharging unsecured debts, 
be applied in discharging unsecured debts due to creditors of the business 
who are not enemies in priority to unsecured debts due to any other 
creditors,” and any balance is to be distributed as the Board shall direct. 
The B bank, an Italian bank, were carrying on business in this country 
on the 10th June, 1940, when war broke out with Italy. On the 25th 
September, 1940, an order was made under s. 3a for the winding up of the 
company’s business, and K, the applicant, was appointed to control the 
carrying out of the order. In the course of the bank’s business a number of 
customers had opened with it what were called “lire accounts.” <A 
customer, who had opened such an account, was not entitled to draw cheques 
in sterling on the account but was entitled, in certain circumstances, which 
differed according to whether the account was an “ old lire”’ or a “ new 
lire ” account, to have lire made available for him in Italy. The controller 
took out this summons asking whether he ought to admit as unsecured debts 
due to non-enemy creditors credit balances in lire and whether there was 
any priority for these debts over other debts. The further question was 
raised whether the word ‘“‘ enemy ”’ in subs. (3) of s. 3a referred to enemies 
at the date of the order appointing the controller or to enemies at the date 
of distribution. The respondents to the summons were two English 
companies, who were customers of the bank on lire account, and to whose 
credit, in the one case there stood at the outbreak of war 2,420 old lire, 
and in the other case 3,513 new lire. 

Simonps, J., having held that for the purposes of this case there was no 
difference between an old lire and a new lire account, said the respondents 
claimed to be creditors to whom unsecured debts were due within the meaning 
of subs. (3) of s. 34. They said that they had provided sums of lire in 
London on the terms that the bank would provide them with lire in Italy. 
The war made performance of that contract by the bank impossible. There 
had, therefore, been total failure of the consideration, and they were entitled 
to have their lire returned to them at the rate of 71°35 lire to the pound. 
For the sum so ascertained, they claimed to be creditors. They also said 
there had been frustration of the contract and they were entitled to be 
repaid in sterling the sum which they had provided in lire (Fibrosa Spolka 
Akcyjna v. Fairbairn, Lawson, Combe, Barbour, Ltd., 58 T.L.R. 308). He, 
the learned judge, had the advantage of the decisions on the corresponding 
s. 1 (3) of the Yrading with the Enemy (Amendment) Act,- 1916 (In re 
Kastner & Co., Ltd. [1917] 1 Ch. 390; In re Dieckmann [1918] 1 Ch. 331 ; 
In re Francke and Rasch [1918] 1 Ch. 470). He must give to the words 
“debts ” and “ creditors ”’ in the later Act the meaning which was given 
to them in the earlier. These words could not be extended to cover claims 
which, even if they were well founded, could only be established if the 
claimants first overcame the procedural difficulties of suing. It would not 
be consistent with the earlier decisions nor, apart from them in his opinion a 
fair interpretation of the section, to regard such a claimant as an “ unsecured 
creditor ” or such a claim as a “ debt.’’ He would accordingly direct the 
applicant not to admit as unsecured debts these so-called debts. In 
In re Deutsche Bank {1921} 2 Ch. 30, Russell, J., decided that the relevant 
date for ascertaining who were enemies was the date of the winding-up 
order. He would accordingly hold that that was the relevant date for 
determining the enemy or non-enemy character of a creditor. 

CounseL: Wynn Parry, K.C., and M. L. Gedge; Pascoe Hayward ;° 
C. L. Fawell ; Lindner ; Scott Cairns. 

Soxicrrors : Slaughter & May. 

{Reported by Miss B. A. BICKNELL, Barrister-at-Law.] 


In re Lewis; Goronwy v. Richards. 
Farwell, J. 15th July, 1942. 
Will—Construction—Gift of residue to M “and/or” R—Whether gift void 
for uncertainty. 

Adjourned summons. 

The testator by his will, dated the 9th August, 1941, gave all the residue 
of his estate to which he should be entitled at his death ‘“‘ to my wife E for 
life and in the event of her predeceasing me then after my death I give all 
to M and/or J.” ‘The testator survived his wife and died on the 
28th December, 1941. This summons was taken out by one of the executors 
of the will, asking whether the gift of the residuary estate to “ M and /or J ” 
(i) operated as a gift (a) to M and J as joint tenants, or (b) to M alone for 
her absolute benefit, or (c) to J alone; or (ii) whether it failed for 
uncertainty. 

FarweE.., J., said that the phrase “ and/or” was an unfortunate one 
Which he had not met before in a will and which he never hoped to be 
called upon to construe again. None the less he had to put a meaning 
upon it if he could. He had come to the conclusion that it was not void 
for uncertainty. ‘The testator had m that M and J were to take the 
residue as joint tenants but, if M not survive the testator and the 
tenant for life, the gift to J was to take effect in substitution. Accordingly, 
in the events which had happened the residue went to them as joint tenants. 

CounseL: Humphrey King; Rose; J. A. Reid ; Danckwerts. 

Soticrrors: J. Page Thomas, for Thomas Williams & Owen, Pentre, 
Glamorgan ; T'reasury Solicitor. 

(Reported by Miss B., A. BICKNELL, Barrister-at-Law 








KING’S BENCH DIVISION. 
Herman Jennings & Co., Ltd. v. Slatcher. 
Viscount Caldecote, C.J., Humphreys and Cassels, JJ. 
Ist May, 1942. 

Food and drugs—False warranty—Time-limit for prosecution—False label 
attached to food—Defence that warranty only applicable to description in 
invoice—V alidity—Food and Drugs Act, 1938 (1 & 2 Geo. 6, c. 56), ss. 80 
(1), 85 (2). 

Appeal by case stated from a decision of Oxfordshire justices. 

An information was preferred on the 23rd September, 1941, by the 
respondent, Slatcher, an inspector of weights and measures, charging the 
appellant company with having on the 7th April, 1941, unlawfully given, 
in respect of an article of food, called Prem Egga, sold by them to a company 
of wholesalers, a false warranty in writing, contrary to s. 85 (2) of the Food 
and Drugs Act, 1938. The following facts were established at the hearing 
of the information: The warranty given with forty gross of Prem Egga 
sold by the company to the wholesalers was that “all the goods in this 
invoice are guaranteed to be of the nature, substance and quality described, 
and to comply with ” the Act of 1938. On the 17th April, the wholesalers 
sold four dozen packets of Prem Egga to a grocer under the same warranty. 
On the 12th June, 1941, the respondent purchased a sample of Prem Egga 
from the grocer, and complied with the statutory formalities. The public 
analyst certified that “it is a sample of dyed self-raising flour containing 
no egg, and reported that “ this material, being devoid of egg constituents, 
is not equal to three eggs, as stated on the label of the packet. The state- 
ment is therefore false, and one calculated to mislead the purchaser.” The 
label on the packet infringed s. 6 of the Food and Drugs Act, 1938, in 
bearing (inter alia) the following words: ‘“‘ Prem-Egga equal to 3 eggs for 
34d. . . .1 tea spoon of Prem Egga and 2 table spoons of water equals 
1 egg.” The respondent did not receive the analyst’s certificate 
in time for proceedings under s. 6 of the Act of 1938. The goods called 
“* Prem Egga, the Perfect Egg Substitute,” were not of the nature, substance 
and quality described, and did not comply with the Act. Before evidence 
was called for the respondent, it was contended for the company that by 
reason of s. 80 (1) (a), the prosecution must be begun within twenty-eight 
days from the taking of the sample. After evidence had been called for the 
respondent the company contended that if they were guilty of any offence, 
it was under s. 6 and not under s. 85 (2) of the Act ; and that there was no 
warranty in writing within the meaning of s. 85, but that the warranty 
was in respect of the label on the Prem Egga and not of the food. For the 
respondent it was contended that s. 80 (1) (a) did not apply to proceedings 
under s. 85 in respect of the giving of a false warranty and that the time 
limit was twelve months under s. 80 (1) (6), and that the appellants warranted 
the goods included in the invoice and not the label alone. The justices 
were of the opinion that the appellants had given a false warranty in writing ; 
that the proceedings were well founded under s. 85 (2) and taken in time 
under s. 80 (1) (6); and that the twenty-eight days under s. 80 (1) (a) did 
not apply to proceedings under s. 85. They accordingly convicted the 
company, fining them £10 and costs. The company appealed. 

Lorp CaLpEcorte, C.J., said that, the company’s main point was that the 
prosecution, under s. 85, was out of time. Section 80 (1) provided“... 
all offences under this Act . . . may be prosecuted under the Summary 
Jurisdiction Acts, provided that (a) where a sample has been procured 
under this Act, no prosecution in respect of the article sampled shall be 
commenced after... 28 days from the time when the sample was 
procured ; (b) the time within which proceedings may be commenced 
under s. 85 of this Act in respect of the giving of a falge warranty shall be 
twelve months ...” By s. 85, ‘‘ A person who, in respect of any food or 
drug sold by him, gives to the purchaser a false warranty in writing, shall 
be guilty of an offence.” But for the passage of time, which made a 
prosecution under s. 6 impossible, proceedings would, no doubt, have been 
taken under that section for the giving of a label with the food which falsely 
described it. The analyst’s certificate had, however, been received too 
late. It was strenuously argued for the company that both time limits, 
twelve months and twenty-eight days, applied to these proceedings. In 
his (his lordship’s) opinidn a fair reading of para. (a) led to the conclusion 
that it concerned proceedings against the person from whom the article, 
which was sampled and analysed, was purchased. The paragraph did not 
have the effect of saying that, in every case where a sample had been taken, 
even proceedings for which the analysis of the sample was not really 
necessary must be taken within twenty-eight days of the taking of the 
sample. The paragraph was intended to regulate proceedings taken, as, 
indeed, the wording showed, in respect of the article which was procured for 
analysis. The paragraph had no application where proceedings were being 
taken, not in respect of the sample, but, under a different section, for the 
giving of a false warranty in respect of the goods, even though it was from 
those goods in bulk that the particular sample was on a later occasion 
selected for analysis. ‘That conclusion was supported by the observations 
of Lindley, L.J., in Cook v. White [1896] 1 Q.B. 284. The Act there in 
question was slightly different from that of 1938, but the reasoning applied 
equally here. These proceedings were accordingly begun in time. The 
company’s secondary argument was that no offence under s. 85 was proved 
because the warranty referred not to the Prem Egga sold, but only to the 
description contained in the invoice. The words of the warranty, read in 
their natural sense, were, however, as they appeared to be, a warranty that 
the goods were of the nature, etc., described, e.g., “‘ equal to three eggs.” 
There was no reason why the justices should have taken the view that the 
warranty referred only to the invoice. The appeal must be dismissed. 

CounsEeL: N. H. Lever; 7. R. Fitzwalter Butler. 

Soricrrors : Hyman Stone & Co. ; Church, Adams, Tatham & Co., for 
Challenor & Son, Oxford. 

(Reported by R. C, CALBURN, Esq., Barrister-at-Law.] 
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PROBATE, DIVORCE AND ADMIRALTY. 
In re J. C. Mann, 
Langton, J. 21st May, 1942. 

Will—Signed envelope containing unsigned but attested document—Rule of 
connection of testamentary documents—Relaxation of rule where fraud 
plainly excluded—Wills Act, 1837 (7 Will. IV and 1 Vict., c. 26), 8. 9— 
Wills (Amendment) Act, 1852 (15 & 16 Viet. c. 24), 8. 1. 

Motion to decree probate of a will dated 4th September, 1940, of Jane 
Catherine Mann, spinster, who died on Ist July, 1941. 

The motion was on behalf of the sole executrix, 
consisted of a written paper, and an_ envelope 
seription, both being entirely in the hand of the testatrix. The 
written paper contained her testamentary dispositions, one of the 
attesting witnesses being present during the whole of the time when 
she was writing this document and the other being present during the 
writing of the latter part of the document. The testatrix then wrote 
on the envelope the words “ The last will and testament of Jane Catherine 
Mann,” and, pointing out to the two witnesses that the documents which 
she had written, were her will, she requested them to sign their names as 
witnesses. They thereupon signed, in the presence of the testatrix and the 
presence of each other, at the foot of the document, and at the end of a 
brief attestation clause in these terms: ‘ In the presence of witnesses.” 
The testatrix then, without signing the doeument, put it into the envelope. 
She deposited it with her bankers for some months and then took it into her 
own custody, where she kept it until, on 12th March, 1941, she put it, still 
in its original envelope, into another envelope, which she sealed with sealing 
wax and handed to the person named in the document as her sole executrix. 
The latter kept it untouched until the death of the testatrix. 

Lanoton, J., said that on those facts there could be no doubt as to the 
intentions of the testatrix, and he was satisfied that she intended the two 
documents to constitute her last will. Section 9 of the Wills Act, 1837, 
provided ; * No will shall be valid unless it shall be in writing, and executed 
in manner hereinafter mentioned, that is to say, it shall be signed at the foot 
or end thereof by the testator, or by some other person in his presence and 
by his direction ; and such signature shall be made or acknowledged by the 
testator in the presence of two or more witnesses present at the same time, 
and such witnesses shall attest and shall subscribe the will in the presence 
of the testator, but no form of attestation shall be necessary.” Section 1 
of the Wills (Amendment) Act, 1852, considerably extended the meaning of 
the words “ at the foot or end.” Towards the end of the section the words 
occurred: ‘“‘and the enumeration of the above circumstances shall not 
restrict the generality of the above enactment.” This seemed plainly to 
exclude the application of the ejusdem generis rule. In construing and 
applying these statutory provisions the courts had laid down and held 
first to the rule that no document could be allowed to form part of a will 
which was not physically or otherwise connected to the signed portion of 
the will at the moment of signature. His lordship then referred to In the 
goods of Horsford (1874), L.R. 3, P. & D. 211; In the goods of Hatton (1881), 
6 P.D. 204; Lewis v. Lewis [1908] P. 1; and Almosnino’s case, 1 Sw. & Tr. 
508, and said that the rule as to attachment of documents was intended as 
a security against fraud, but where the circumstances were so plain and so 
well ascertained as to preclude all possibility of fraud, the reasons supporting 
the strict application of the rule were greatly diminished. If an unattached 
paper was to be admitted at all, there was much to be said in favour of an 
envelope, which had a far greater relationship to the document which it 
enclosed than a second and wholly disconnected piece of paper. The will 
in the present case was a holograph document, and was written with the 
same pen and on the same occasion as the envelope. Both paper and 
envelope were written in the presence of the attesting witnesses, the first 
witness being present during the whole of the writing of both documents 
and the second during the writing of the envelope and the latter part of 
the dispositive paper. Finally, the history of the documents between the 
time of their making and the date of the death of the testatrix had been 
clearly ascertained, and provided strong confirmatory evidence of the 
completely genuine nature of the transaction. The motion succeeded. 
Will admitted to probate. 

CounseL: Miss Diz; Waddy. 

Souicrror (for both parties): Mark Lemon. 

[Reported by Maurice SHARE, Esq,, Barrister-at-Law.] 


F. A. S. Clarke ov. J. M. G. A. Clarke. 
Bucknill and Henn Collins, JJ. Ist July, 1942. 

Husband and wife—Neglect to maintain—Persistence in neglect—J urisdiction 
—Where cause or matter wholly or partially arose—Summary Jurisdiction 
(Married Women) Act, 1895 (58 & 59 Vict., c. 39), 8. 4. 

Husband’s appeal from the decision of the justices at Fordingbridge 
Petty Sessions, whereby they ordered the appellant to pay to the respondent 
the sum of £1 10s. per week on the ground of wilful neglect to maintain her. 

The matrimonial home was at Hailsham, in Sussex, and the parties lived 
there until in 1931 the husband went into a sanatorium for some months 
and the wife went to live with her sister in Worthing. When the husband 
came out of the sanatorium he went to live with a Miss Morgan, at Fording- 
bridge, and at the time of the summons was living with her as man and wife. 
The husband made no attempt to find his wife. After some years she 
discovered where he was, and her solicitors wrote to him asking him to 
maintain her. His solicitors replied refusing on his behalf to provide 
maintenance. . 

Buckni.1, J., said that the point was taken that the justices at Fording- 
bridge had no jurisdiction to issue the summons, on the ground that 
proceedings must be taken where the wife resided at the time of desertion 


and the will 
with a super- 





or refusal to maintain .whichever offence last occurred (‘‘ Stone’s Justices’ 
Manual,” 72nd ed., p. 1010, and Reg. v. Leresche, 56 L.J. 135). That case 
was decided under an earlier Act. The present Act of 1895, s. 4, deals with 
the matter, and says that a married woman whose husband has been guilty 
of wilful neglect to provide reasonable maintenance for her “ may apply 
to any court of summary jurisdiction acting within the city, borough, petty 
sessional or other division or district in which the cause or matter shall have 
wholly or partially arisen...’ The passage in ‘ Stone’s Justices’ 
Manual ” went rather farther than Reg. v. Leresche did. That case did not 
say that the proceedings must be brought in the district in which the wife 
resided, and could not be brought anywhere else; all it decided was, it 
might be brought in the district in which the wife resided. When the 
husband persisted in the neglect to maintain, and refused to do anything, 
as was set out in the letter from his solicitors, the cause of complaint arose 
partially in the place in which he was living. There was no reason why she 
could not proceed in the district in which the husband was residing, and in 
the place where prima facie it was his duty to provide an income and 
home for her. The amount of the order was reduced to 17s. 6d., as his 
lordship found that the justices had not taken into account the fact that 
the wife was, in addition to her earnings as housekeeper, receiving her 
board and lodging. 

Henn Couns, J., delivered judgment concurring with that of Bucknill, J 

CounseL: W. Haruey Moore ; D. Armstead Fairweather. 

Souicrrors : Vizard, Oldham, Crowder & Cash, for Parker, Bangor-Jones 
and Palmer, Worthing. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.] 


D. M. Richardson v. A. A. Richardson. 
Bucknill and Henn Collins, JJ. Ist July, 1942. 

Husband and wife—Maintenance—Desertion by wife—Wilful neglect to 
maintain—Husband’s liability—Summary Jurisdiction (Married Women) 
Act, 1895 (58 & 59 Vict. c. 39), s. 4. 

Appeal by a wife against the refusal of the Wealdstone justices to grant 
an order in her favour against her husband for weekly maintenance under 
s. 4 of the Summary Jurisdiction (Married Women) Act, 1895, on the 
ground of his wilful neglect to provide her with reasonable maintenance. 
The justices considered that the wife had deserted her husband and 
therefore refused to make the order. 

Bucknutt, J., said that the letters clearly showed (1) that the wife had 
deserted her husband ; (2) that she was living with another man; (3) that 
she was anxious to meet that man from time to time in London as and 
when he got leave; and (4) that she refused to live with her husband or 
near the place where he was employed in the Air Force, These four facts 
amounted to a clear ease of desertion. In Papadopoulos v. Papadopoulos 
[1930] P. 55, Hill, J., stated quite clearly that a husband would be excused 
from the duty of providing maintenance if he proved that his wife had 
deserted him and was continuing to desert him. To say that the husband 
has to provide maintenance for a wife who deliberately refused to live with 
him would appear to be an obvious injustice which nothing but the most 
specific words of an Act of Parliament could alter. The appeal would be 
dismissed. 

HeEnw Couuins, J., concurred. 

CounseL: J. FE. S. Ricardo ; M. Leslie Brooks. 

Soxicitors : Pierron & Morley ; Pownall, Teebay & French, Nuneaton. 

[Reported by MAURICE SHARE, Esq., Barrister-at-Law.)} 


Slawson v. Slawson. 
Bucknill, J. 16th July. 

Divorce—Desertion for at least three years immediately preceding the presenta- 
tion of the petition—Offer to return on condition of no marital intercourse— 
When unreasonable—Matrimonial Causes Act, 1937 (1 Edw. 8 & 1 Geo. 6, 

e c. 57), 8. 2; Supreme Court of Judicature (Consolidation) Act, 1925 

(15 & 16 Geo. 5, c. 49), 8. 176. 

A husband’s petition for a decree of divorce against his wife on the 
ground of desertion for three years immediately preceding the presentation 
of the petition. The wife filed an answer denying the desertion, but decided 
at the last moment not to contest the case. The parties were married in 
1925, the husband being twenty-four and the wife twenty-three. In 
August, 1938, the wife left the husband to take a job as a receptionist, her 
reason being that she disliked marital intercourse, which had only taken 
place two or three times a year. At the end of 1938 they met on the 
husband’s invitation to discuss the resumption of normal married life, but 
she said she was only willing to come back as housekeeper. 

Bucknit, J., said that he was satisfied that at the end of 1938 she 
meant to explain to her husband that she would only come back on condition 
that there was no resumption of marital intercourse. A spouse who was 
proved to have deserted the other could bring the desertion to an end by 
making an honest proposal to come back and lead the ordinary married 
life of husband and wife .but if the offer was something less than that—if 
it was an offer to return merely as housekeeper and to impose a condition 
on the husband which was unreasonable, then it was not an offer to return 
which terminated the desertion. In this case it was quite unreasonable 
for the wife to impose such a condition on the husband. There was no 
question of health, or age, or danger of childbirth, or anything of that sort : 
just that the wife did not intend or wish to carry out her duty as a wife. 
In other words, the wife’s offer did not take her out of the category of 
deserter which she had originally entered, by leaving the husband without 
cause. The husband was entitled to a decree. 

CounseL: D. A. Fairweather ; William Latey. 

Souicrirors: A. H. Hamlin & Co.; Maitland, Peckham & Co., for 
Sherwood, Cobbing & Williams, Kingston-on-Thames. 

{Reported by MAURICE SHARE, Esq., Barrister-at-Law.) 








